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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) Criminal No. 277-61 | 


Charge - Robbery Assault 
w/int to Commit ae, 
(22, DCC, 2901, 501) 


vs. 


CRIMINAL DOCKET 


No. 1, 2, 3: Proceedings 
Presentment and Indictment filed. (2 Counts) 


No. 1, 2, 3: Copy of indictment given to deft. Cert. filed. 


No. 2, 3: Affidavit for leave to proceed without prepayment 
of costs GRANTED and filed. HART, J. 


No. 2: ORDER APPOINTING Kevin P. Charles as counsel 
to defend, filed. HART, J. (N) | 


No. 3: ORDER APPOINTING Sommers T. Brown as coun- 
sel to defend, filed. HART, J. (N) 


No. 1, 2, 3: Arraigned, Plea Not Guilty entered; 
Defendant remanded to the District of Columbia Jail; 
No. 1: Case is referred for appointment of counsel: 
No. 2: Attorney Kevin P. Charles present. 

No. 3: Attorney Sommers T. Brown present. 
Keech, J. (Reporter-Dawn Copeland) Cert, filed. 


No. 1: ORDER APPOINTING Jacob Gordon as counsel to 
defend, filed. KEECH, J. (N) 


No. 1: APPEARANCE of Jacob Gordon entered and filed. 


No. 1: MOTION of DEFENDANT for severance and separate 
trial, filed. Cert. of Serv. | 


No. 1: MOTION of DEFENDANT for issuance of subpoena 
and affidavit in support thereof, filed and GRANTED. 
PINE, C. J. Cert. of Serv. 


No. 1: MOTION of DEFENDANT for reduction of bond, 
filed. Cert. of Serv. (Prepared by Deft.) 


No. 1: Motion of Defendant for severance and separate 

trial heard, argued and denied; Motion of Defendant for 
reduction of bond heard, argued and denied; Attorney Jacob 
Gordon present. Sirica, J. (Reporter-E. Markwalter) Cert. 
filed. 
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1961 May 9 No. 3: LETTER dated 5-9-61 from David A. Lanham, 
M. D., Staff Psychiatrist, Legal Psychiatric Services 
advising that defendant is able to understand the proceed- 
ings against him, competent to stand trial, filed. 


No. 3: Motion of defendant for Mental Examination, Ack. 

of Serv., filed, heard and referred to the Legal Psychiatric 
Services of the Court; Attorney Sommers T. Brown present. 
Pine, C. J. (Reporter-R. Frye) Cert. filed. 


No. 3: Motion of Defendant for Mental Examination heard 
and denied. Attorney Sommers T. Brown present. Sirica, J. 
(Reporter-E. Markwalter) Cert. filed. 


No. 3:\ Motion of Defendant for reconsideration of motion 
for further medical examination, filed; Order committing 
defendant to Saint Elizabeths Hospital for a period not to 
exceed Ninety (90) days, filed. Attorney Sommers T. 
Brown present. Sirica, J. (Reporter-P. Mallon & E. 
Markwalter) 


No. 3:: MOTION of DEFENDANT for dismissal of the In- 
dictment, filed. Cert. of Serv. (Prepared by Deft.) 


No. 1: Motion of Defendant for severance and separate trial, 
orally renewed, after argument by counsel, is by the Court 
granted; Attorney Jacob Gordon present. Sirica, J. 
(Reporter-E. Markwalter) Cert. filed. 


No. 1 - ISAAC BYRD: Jurors sworn on voir dire; Oral 
motion of deft's. attorney to be relieved as appointed 
counsel granted; Trial date continued to June 13, 1961; 
Defendant remanded to the District of Columbia Jail; 
ORDER VACATING appointment of Jacob Gordon and ap- 
pointing Ernest C. Tucker as counsel to defend, filed; (N) 
Attorney Jacob Gordon present. PINE, C. J. (Reporter- 
R. Frye) Cert. filed. 


No. 1: MOTION for production of Witness from St. Eliza- 
beths Hospital, filed. Cert. of Serv. 


No. 1: ORDER for production of witness, filed. PINE, C.J. 


No. 1: MOTION of DEFENDANT for issuance of subpoena 
and Affidavit in support thereof filed and GRANTED. PINE, 
C.J. 


No. 1: Order vacating order of 6-9-61 and ordering that 
U. S. Marshal produce defendant before this Court from 
St. Elizabeths Hospital to testify as a witness for the 
defendant in this case on 6-13-61 and that defendant be 
returned to the custody from whence he came, filed. Pine, 
C.J. 
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1961 Jun 20 No. 1: Jurors Sworn on Voir Dire; Jury and one alternate 
Juror Sworn; Sidney L. Mack; Mrs. Marion R. Mannix; 
Ernest L. King; Peg O'Donnell; Clyde F. Kimbrell; 
Ernest N. Bishop; Ernest N. Dillon; Carl E. Lightfoot; 
Ada E. Morris; Donald D. Wike; J. Dermid Nallin; 
Robert B. Terry. a.1. William S. Banks. 
Alternate Juror discharged; Jury retires to deliberate; 
Verdict: Guilty as indicted; Jury Polled; Case is referred 
to the Probation Officer of the Court; Defendant remanded 
to the District of Columbia Jail; Verdict, filed; Attorney 
Ernest C. Tucker present. Sirica, J. (Reporter -P. ‘Mallon 
and E. Markwalter) Cert. filed. 


No. 2: Plea Not Guilty withdrawn, Plea Guilty entered to 
Petty Larceny; Case is referred to the Probation Officer 
of the Court; Defendant remanded to the District of Colum- 
bia Jail; Attorney Kevin P. Charles present. Sirica, J. 
(Reporter-P. Mallon & E. Markwalter) Cert. filed. 


No. 1: Sentenced to imprisonment for a period of Three (3) 
years to Ten (10) years; Defendant remanded to the District 
of Columbia Jail; Attorney Ernest C. Tucker present. 

Sirica, J. (Reporter-E. Markwalter) 


No. 1: Judgment & Commitment of 6-30-61, filed. Sirica, J. 


No. 1: Affidavit in support of Application of Defendant to 
Proceed on Appeal without prepayment of costs, filed. 


No. 1: Application of Defendant filed 7-7-61 to proceed on 
Appeal without prepayment of costs, GRANTED. SIRICA, J. 
ORDER ALLOWING Defendant to proceed on Appeal without 
prepayment of costs and ordering that the trial portions 

of the stenographic transcript be prepaid at the orepuse of 
the United States, filed. SIRICA, J. (N) 
NOTICE OF APPEAL, filed. PRAECIPE WITHDRAWING 
appearance of Ernest C. Tucker filed and ALLOWED. 
SIRICA, J. | 


No. 2: PHILIP A. HILTON: SENTENCED TO IMPRISON- 
MENT FOR A PERIOD OF ONE (1) YEAR. Defendant 
REMANDED to the District of Columbia Jail. Attorney 
Kevin P. Charles present. SIRICA, J. (Reporter - 
Markwalter) 


No. 2: Judgment & Commitment of 7-28-61, filed. 
SIRICA, J. | 


No. 1: REFUSAL of DEFENDANT to sign election against 
service of sentence, filed. 


No. 2; TRANSCRIPT OF PROCEEDINGS, 6-27-61, ‘filed. 
Clerk's Copy (Reporter -Markwalter) 
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1961 Aug 28 TRANSCRIPT OF PROCEEDINGS of 6-20-61, filed. 
I, Pages 1-79 (Reporter-Mallon) (Court Copy) 


Aug 28 TRANSCRIPT OF PROCEEDINGS of 6-20-61, filed. 
I, Pages 1-79 (Reporter-Mallon) (Atty's Copy) 


[Filed in Open Court, April 17, 1961] 
[INDICTMENT] 


Grand Jury Impanelled on March 2, 1961, Sworn in on March 7, 1961 


The United States of America ; Criminal No. 277-'61 
v. ; : Grand Jury No. 355-61 


Isaac Byrd 356-61 
Ru Violation: 22 D.C.C, 2901 
Philip A. Hilton (Robbery) 
James Williams Pp 22 D.C.C. 501 
(Assault with Intent 
to Commit Robbery) 


The Grand Jury charges: 


On or about March 25, 1961, within the District of Columbia, 

James Williams and Philip A. Hilton, by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by putting 
in fear, stole and took from the person and from the immediate actual 
possession of Arthur Green, property of Arthur Green, of the value of 
about $12.80, consisting of the following: one wallet of the value of $1.00, 
$11.00 in money and one bottle of wine of the value of $0.80. 

SECOND COUNT: 

On or about March 25, 1961, within the District of Columbia, James 
Williams and Isaac Byrd feloniously and wilfully did make an assault on 
Judson A. Pollard, with intent, by force and violence and against resistance 
and by putting in fear, to take and carry away valuable goods and property 
from the person and from the immediate actual possession of the said 
Judson A. Pollard. 


/s/ Oliver Gasch 
Attorney for the United States in and 
for the District of Columbia 


[Filed Apr 21, 1961] 
| PLEA OF DEFENDANT 


On this 21st day of April, 1961, the defendants, 1-Isaac Byrd, 
2-Philip A. Hilton, 3-James Williams, appearing in proper person and 
by his attorney, 1-requests counsel be appointed, 2-Kevin P. Charles, 
3-Sommers T. Brown, being arraigned in open Court upon the indictment, 
the substance of the charge being stated to him, each pleads not guilty 


thereto. 
The defendants are remanded to the District Jail. 


By direction of 


RICHMOND B. KEECH 
Presiding Judge Criminal Court #2 
| 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ H. G. Dodd 


By__ Victor Caputy Deputy Clerk 
Assistant United States 


Attorney 


Dawn Copeland - Official Reporter 


[ Filed Apr 21, 1961] 


UNITED STATES 
Criminal No. 277-61 | 


Charge - Assault with Intent to 
Commit Robbery | 


) 
vs. 
) 


1-Isaac Byrd 


ORDER APPOINTING COUNSEL TO DEFEND 


Upon consideration of the motion of the defendant in the ahoves 
entitled cause, it is this 21st day of April A. D., 1961 | 
ORDERED, That Jacob Gordon be, and he is hereby appointed to 
appear and defend on behalf of the said defendant. 


/s/ C. B. Keech 
JUDGE 


[ Filed Apr 25, 1961] 
PRAECIPE 


The Clerk of said Court will please enter my appearance for Deft. 
Isaac Byrd. 


/s/ Jacob Gordon 
Address: 401 Third St. N.W. 
Attorney for Isaac Byrd 


[ Filed Apr 26, 1961] 
MOTION FOR ISSUANCE OF SUBPOENA 
Comes now the’ defendant in the above-entitled cause, Isaac Byrd, 
and moved the Court 'to order the issuance of subpoenas on behalf of the 
defendant for the following named witnesses: 
(1) Joseph Sewell 
(2) Kirby (Doe) 
(3) Virginia (Doe) 
/s/ Jacob Gordon 
Attorney for Defendant 
Above Motion Granted. 


/s/ 
JUDGE 


Dated 4/26/61 


Service of copy of above Motion and Affidavit in Support acknowledged 
this 25 day of April, 1961. 
ASST. UNITED STATES ATTORNEY 
By: /s/ David A. Pine 


[ Filed Apr 26, 1961} 


AFFIDAVIT IN SUPPORT OF MOTION 
FOR ISSUANCE OF SUBPOENA 


DISTRICT OF COLUMBIA, to wit: 
I, Isaac Byrd, being first duly sworn according to law, depose and 
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say that I am the defendant in the above-entitled cause, and in support 
of the annexed motion, in compliance with the requirements of Rule 17(b) 
of the Federal Rules of Criminal Procedure, state as follows: 
1. That the names and addresses of the witnesses referred to in 
the annexed motion are: 
(1) Joseph Sewell - D. C. Workhouse 
(2) Kirby (Doe) - address unknown 
(3) Virginia (Doe) - address unknown 
2. That the testimony which he (or they) is expected to give, if 
subpoenaed, is: Alibi | 
3. That the evidence of the witness or witnesses is material to the 
defense because - eyewitnesses. | 
4. That I cannot safely go to trial without the said witness or wit- 


nesses. 
5. That I do not have sufficient means and am actually unable to 


pay the fees of the witness or witnesses. 
/s/ Isaac Byrd 
[Jurat 25th day of April, 1961] 


SUBPOENA TO TESTIFY 
TO: Harold Kirby 

1104 Eleventh Street, N. W. 

You are hereby commanded to appear in the United States|District 
Court for the District of Columbia at 3rd & Constitutuion, Fourth Floor, 
Courtroom 8, in the city of Washington on the 10th day of May, 1961, at 
9: 30 o'clock A.M. to testify in the above-entitled case. 

This subpoena is issued on application of the defendant. 


May 9, 1961 HARRY M. HULL, Clerk 


Jacob Gordon By /s/ Lawrence Proctor 
Attorney for Defendant Deputy Clerk 
401 Third St., N.W., Wash. D.C. 


8 
U. S. MARSHAL'S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 


Summoned the within-named by delivering a true copy of subpoena 


Harold Kirby, 1104 11th St. N.W. - Not to be found - May 9, 1961 


Not to be found - Bad Address - No Such # 
Dudley G. Skinker 
United States Marshal 
By /s/ G. O'Rourke, Deputy 


SUBPOENA TO TESTIFY 


TO: Harold Kirby 

1104 Eleventh Street, N W. 

You are hereby commanded to appear in the United States District 
Court for the District of Columbia at 3rd & Constitution Ave., Fourth 
Floor, Courtroom 8, in the city of Washington on the 24th day of May, 
1961, at 9:30 o'clock A.M. to testify in the above-entitled case. 

This subpoena is issued on application of the defendant. 


May 10, 1961 HARRY M. HULL, Clerk 


Jacob Gordon By /s/ Lawrence Proctor 
Attorney for Defendant Deputy Clerk 
401 Third St. N.W., Wash. D.C. 


U. S. MARSHAL'S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 
Summoned the within-named by delivering a true copy of subpoena 
to: Harold Kirby 1104 11th St.N.W.-Not to be found - May 11, 1961 
Not to be found - No such Address as 1104 1lith St. N.W. 


By /s/ G. O'Rourke, JAMES J. P. McSHANE 
Deputy United States Marshal 


[ Filed May 23, 1961] 


United States of America  ) 
v. Criminal Case No. 277-61 
JAMES WILLIAMS ) 


ORDER 


| 
Upon consideration of the motion by counsel for defendant, for an 


examination of the mental competency of the defendant, purbuant to Title 
24, Section 301, of the District of Columbia Code, as amended August 9, 
1955, and the representations made in support thereof, it is this 23rd 
day of May, 1961, | 
ORDERED, that the defendant be and he is hereby committed to the 
Saint Elizabeths Hospital for a period not to exceed ninety (90) days for 
examination by the psychiatric staff of that hospital and that after such 
examination a report be made to this Court as to: 
(1) Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to properly 
assist in the preparation of his defense herein; and | 
(2) Whether the defendant, at the time of the alleged criminal of- 
fenses, committed on or about March 25, 1961 was suffering from a 
mental disease, or defect, and if so, whether his criminal acts were the 
product of his mental condition; and it is | 
FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a bed 
becomes available, and it is | 
FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of that hospital, the United States Marshal, or his 
designated deputy, is hereby authorized to bring the defendant, James 
Williams before this Court for such further proceedings in this matter 
as may be necessary, or, in the event the hospital report indicates that 
the defendant is competent to stand trial, the United Staes Marshal, or 
his designated deputy, is hereby authorized to transport the defendant to 
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the District of Columbia Jail to await further action of this Court. 


/s/ John J. Sirica 
Judge 


/s/_ Sommers Brown 
Attorney for the Defendant 


/s/_ Arthur J. McLaughlin 
Assistant United States Attorney 


U. S. vs. Isaac Byrd ) Criminal No. 277-61 


SUBPOENA TO TESTIFY 
TO: Harold Kirby 

1104 Eleventh Street, N. W. 

You are hereby commanded to appear in the United States District 
Court for the District of Columbia at 3rd & Constitution Ave., Fourth 
Floor, Courtroom 8, on the 1st day of June 1961 at 9:30 o’clock A.M. 
to testify in the above-entitled case. 

This subpoena is issued on application of the defendant. 

May 26, 1961 HARRY M. HULL, Clerk 


Jacob Gordon By /s/ Lawrence Proctor 
Attorney for Defendant Deputy Clerk 
401 Third St. N.W., Wash. D. C. 


U. S. MARSHAL'S RETURN OF SERVICE 
FOR 


THE DISTRICT OF COLUMBIA 


Summoned the within-named by delivering a true copy of subpoena 
to: Harold Kirby, 1104 11th Street N.W. - Not to be found - No such 
address 


By /s/ (Diegible) JAMES J. P. McSHANE 
Deputy United States Marshal 


[ Filed June 1, 1961] 
UNITED STATES Criminal No.: 277+61 


vs. ) Charge: Robbery, Assault 


1 - Isaac Byrd ) vie ong to Commit 


ORDER VACATING APPOINTMENT AND | 
APPOINTING NEW COUNSEL TO DEFEND 


It having been brought to the attention of the Court that Jacob 
Gordon , appointed by Order of Court dated April 21, 1961, to appear 
and defend in the above-entitled cause, will be unable to serve, jit is 


by the Court this 1st day of June, 1961, 
ORDERED, that the said Order of appointment is hereby yacated 

and set aside; and, it is further 
ORDERED, that Ernest C. Tucker, 2000 P Street, N.W., be, and 

he is, hereby appointed to appear and defend on behalf of the said 
defendant. | 
/s/ Donahue 


Judge 


[ Filed June 8, 1961] 
MOTION FOR ISSUANCE OF SUBPOENA 
Comes now the defendant in the above-entitled cause, Criminal No. 
277-61 , and moves the Court to order the issuance of subpoenas on 


behalf of the defendant for the following named witnesses: | 
Harold R. Kirby 
Joseph Sewell 
James Williams 
Levi Shuler /s/ Ernest C. Tucker 
Above Motion Granted Attorney for Defendant 
Donahue /s/ 
Judge 
Dated June 8, 1961 
[Service of Copy] 


[ Filed June 8, 1961] 
AFFIDAVIT IN SUPPORT OF MOTION 
FOR ISSUANCE OF SUBPOENA 


DISTRICT OF COLUMBIA, to wit: 
I, Isaac Byrd, being first duly sworn according to law, depose 
and say that I am the defendant in the above -entitled cause, and in support 
of the annexed motion, in compliance with the requirements of Rule 17(b) 
of the Federal Rules of Criminal Procedure, state as follows: 
4. That the names and addresses of the witnesses referred to in 
the annexed motion are: 
Harold R. Kirby, 1104 O Street, N. W., Washington, D. Cc. 
Joseph Sewell, Work House, Occaquan, Virginia 
James Williams, St. Elizabeths Hospital, Wash., D. C. 
Levi Shuler, Work House, Occaquan, Virginia 
2. That the testimony which he (or they) is expected to give, if 
subpoenaed, is: alibi and eye witness 
3. That the evidence of the witness or witnesses is material to the 
defense because: Alibi and eye witness 
4. That I cannot safely go to trial without the said witness or 
witnesses. 
5. That I do not have sufficient means and am actually unable to 
pay the fees of the witness or witnesses. 
/s/ Isaac P. Byrd 


[JURAT 8th day of June, 1961] 


[ Filed June 8, 1961] 


MOTION FOR PRODUCTION OF 
WITNESS FROM ST. ELIZABETHS HOSPITAL 


Comes now the defendant, Isaac Byrd, by his assigned Counsel, 


and moves the Court for an order directing the superintendent of St. 
Elizabeths Hospital, Washington, D. C., to produce patient, James 
Williams, in this Court to testify in the case of United States of America 
v. Isaac Byrd. 
The defendant represents to this Court that James Williams was 
indictéd with the defendant and that there has been a Court order entered 
for a severance and separate trial therein, and the defendant cannot 
safely go to trial without Williams’ testimony. 
WHEREFORE, defendant prays that the Court enter an order in 
conformity with the above Motion, and for such other and further relief 
as the Court feems just and proper. 


/s/ Ernest C. Tucker 
Attorney for Defendant 
2000 P Street, N.W. 
Suite 605 

CO 5-7003 


[ Certificate of Service] 


[ Filed June 8, 1961] 
ORDER 
Upon consideration of the Motion filed by the defendant, Isaac 
Byrd, it is by the Court this 8th day of June, 1961, 
ORDERED, that the superintendent of St. Elizabeths Hospital 
produce patient, James Williams, to testify in the case of United States 
of America v. Isaac Byrd, Criminal No. 277-61 upon proper notification 
of this Court. 


A TRUE.COPY TEST: /s/ David A. Pine 
HARRY M. HULL, Clerk, United States District Judge 
By /s/ H. Kline 
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U. S. MARSHAL'S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 
I hereby certify and return that I served the annexed order - 

Subpoena on the therein-named Supt. St. Elizabeths Hospital 
by handing to and leaving a true and correct copy thereof with Mrs. 
Doris Pruitt personally at St. Elizabeths Hospital in the said District 
at 1:05 p.m., on the day of June 8, 1961. 

JAMES J. P. McSHANE 

United States Marshal. 


By /s/_ Robert C. Muntz 
Deputy 


{ Filed June 9, 1961] 
ORDER 

Upon consideration of Motion filed by the defendant Isaac Byrd, it 
is by the Court this 9th day of June, 1961, 

ORDERED, that the order of July 8, 1960, entered herein, be and 
the same is vacated, and further 

ORDERED that the United States Marshal for the District of 
Columbia Produce James Williams, a patient at Saint Elizabeths Hospital 
before this Court so that he may testify as a witness for the defendant 
in the above-entitled criminal case on June 13, 1961, and may then, 
upon conclusion of such proceedings, be returned to the custody from 


whence he came. 


/s/ David A. Pine 
JUDGE 
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U. S. MARSHAL'S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 


I hereby certify and return that I served the annexed Order 


on the therein-named James Williams by handing to and leaving a true 


and correct copy thereof with W. Edwards, Assistant registrar at St. 
Elizabeth's Hospital personally at Washington D. C. in the said District 


at 4:45 p. m., on the 12th day of June, 1961. 
JAMES J. P. McSHANE 


United States Marshal 


By /s/ Charles B. Spruit 


Deputy 


SUBPOENA TO TESTIFY 


To Harold R. Kirby 
1104 O Street N. W. 


You are hereby commanded to appear in the United States District 


Court for the District of Columbia at 3rd & Constitution Avenue, N. W. 
4th Floor, Courtroom 8, in the city of Washington on the 13 day of June 


1961 at 9:30 o'clock A.M. to testify in the above-entitled case. 


This subpoena is issued on application of the DEFENDANT 


June 8, 1961 


ERNEST C. TUCKER HARRY M. HULL 
Attorney for DE FENDANT 

2000 P. St., N. W. By 

Washington D. C. Deputy Clerk 


> Clerk 


U. S. MARSHAL'S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 


Summoned the within-named by delivering a true copy of 
to: Harold R. Kirby - 11040 Street N. W. Personal 


By /s/ Samuel A. D'Andelet JAMES J. P. McSHANE 
Deputy Deputy 
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SUBPOENA TO TESTIFY 


To Levi Shuler 
1003 Mass. Ave., N.E. Washington D. C. 


(Note: Jail has records of address at 1103 Mass Ave., N. E. & 

239 Q St., N. W. 

You are hereby commanded to appear in the United States District 
Court for the District of Columbia at 3rd & Constitution Ave., N. W. 
4th Floor, Courtroom 8, in the city of Washington on the 20th day 
of June, 1961 at 9:00 o'clock A. M. to testify in the above -entitled 


case. 
This subpoena is issued on application of the Defendant. 
June 14, 1961 HARRY M. HULL 
Ernest C. Tucker ve 
Attorney for Defendant By 
2000 P Street, N. W. Deputy Clerk 


CO 5-7003 


U. S. MARSHAL'S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 


Summoned the within-named by deliveringatrue copy of subpoena to: 
Levi Shuler, 1003 Mass. Avenue N. E. Copy June 19, 1961. 


JAMES J. P. McSHANE 
United States Marshal 


By /s/ K. Small 
Deputy 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE UNITED STATES OF AMERICA 


Vv. 


) 
Criminal Case No. 277-61 
) 
) 


ISAAC BYRD 


June 20, 1961 
Washington, D.C. | 


The above-entitled matter came on for hearing before THE 
HONORABLE JOHN J. SIRICA, a United States District Judge, at 
10:10 A.M. 

APPEARANCES: 

For the Government: 
Arthur McLaughlin, Esquire 
For the Defendant: 
Ernest C. Tucker, Esquire 
* * * | 
PROCEEDINGS | 

THE DE>UTY CLERK: The case of The United States of America 
versus Isaac Byrd, Criminal Case No. 277-61. | 

MR. TUCKER: May counsel approach the bench? 

THE COURT: Yes. 

AT THE BENCH IN A LOW MONOTONE: 

MR. TUCKER: Your Honor there is one witness by the name of 
Lewis Shuler. He is a witness which the defense maintains is necessary 
for him. The marshal has left paper service at his home. He has not 
shown. The defense still insists he cannot safely go to trial without his 
testimony, and therefore, requests that we make a request for another 
continuance so I can attempt to secure the attendance of that witness. 

THE COURT: How many times has the case been continued ? 

MR. MCLAUGHLIN: I might say Your Honor that Judge] Pine has 
continued this case two or three times for this defendant for the purpose 
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of getting this witness. I think Judge Pine this morning, after Mr. Tucker 
told Judge Pine, made a ruling this morning he has given this defendant 
enough time to get this witness. 

THE COURT: Iam not going to overrule Judge Pine's decision. 


I think he has been given ample opportunity to get the witness. 
END OF BENCH. OPEN COURT 
(After impanelling of the jury, opening statement by Government counsel, 


and reservation on the part of defense counsel, and the exclusion of all 
witness in the case from the court room the following took place in 

open court:) 

MR. MCLAUGHLIN: Mr. Pollard, 

Whereupon 

JUDSON A. POLLARD 
having been called as a witness by the Government and, having been first 
duly sworn, took the stand, was examined and testified as follows: 

THE COURT: Now have a seat. First of all please listen care- 
fully to the questions that will be asked you by counsel for the Govern- 
ment. Wait until the attorney for the Government finishes his question 
before you start to answer. Speak loud enough so everybody on the jury 
can hear you. 

BY MR, MCLAUGHLIN: 

Q. What is your full name, please. A. Judson A. Pollard. 

Q. Where do you live, Mr. Pollard? A. 1110 Allison Street, 
Northwest. 

Q. Calling your attention to March 25th of this year, 1961, were 
you in the vicinity of the 900 block of M Street, Northwest in the District 
of Columbia? A. I was. 

Q. And approximately what time of the day or night would you 
say you were in the 900 block of M Street, Northwest? A. Between 8:30 
and 9:00 o’clock. 
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Q. And while in that immediate vicinity did something happen 
to you, while you were in the 900 block of M Street at that time, did 
something happen to you? A. Yes, sir. 
Q. All right, tell us in your own way what happened? A. Well I 
was walking in the 900 block of M Street to visit a cousin of mine that 
lives at 931 M Street and I met two men and from -- and I walked past 
them and I passed a few steps and they grabbed me from behind, 
Q. Did both men grab you? A. One. And I was struck on the 
back of the head with something, I don't know what, and several licks to 
the side of the face by the two men. | 
Q. Now did one man strike you or did both men strike you? 
A. One. 
Q. What did the other man do, if anything? A. He was holding 
me from the back arms. 
Q. Tell us what else happened? A. And one man said: Give me 
your money. So in a tussle I just didn't -- in a daze from the blows -- 
I just didn't seem to realize any more until the officer was there. 


Q. All right when the officer came there was any of the men 
present who either grabbed you or struck you? A. The one that had grab- 


bed me was Byrd, he was there at the scene. | 


Q. And do you see that man in court here today? A. Yes, sir. 
Q. Will you point at him please? A. Yes, sir (pointing)| the man 


over there. | 
| 


Q. Who? A. Yes, sir, the man over there. 

THE COURT: Well, supposing you step down and point to him to 
be certain. 

THE WITNESS: That is him (pointing.) 

MR. MCLAUGHLIN: Let the record show the witness identified 
Isaac Byrd. 

THE COURT: The record will show that, | 

Q. All right what happened to the other man? A. He ran. 
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Q. Did you see where he ran? A. He went through an alley 


on the opposite side of the street. 

Q. Now all you have testified to happened in the District of 
Columbia? Is that right? A. Yes, sir. 

Q. Did you receive any medical treatment as a result? A. No, sir. 

MR. MCLAUGHLIN: That is all I have of this witness. 

THE COURT: All right, you may examine. 

CROSS-EXAMINA TION 
BY MR. TUCKER: 

Q. Mr. Pollard, do you actually know Byrd? A. No, sir. 

Q. Had you ever seen him before that evening in question ? 
A. Not that I know of, 

Q. Have you ever seen him since that date prior to this time? 
A. Yes, in Court. 

Q. Where did you see him? A. Down in Judge Pine's court 
room. 

THE COURT: Speak a little louder. Down where? 

THE WITNESS: Down in Judge Pine’s office. I mean court room. 

Q. Do you know James Williams that Mr. McLaughlin was speaking 
of? A. No, sir. 

Q. Now you have testified that you were walking on the street 
when these two gentlemen grabbed you? A. Yes, sir. 

Q. Do you know which one grabbed you? A. Byrd. 

Q. What time was this during the evening? A. Between 8:30 and 
9:00 o'clock. 

Q. What it dark at that time? A. Yes, sir. 

Q. Were you standing near a street light or something ? 
A. I didn't notice. 

Q. Now while Byrd grabbed you what was the other gentlemen, 
Mr. Williams, doing? A. In the tussle he probably hit me. 

Q. But you don't know? A. I don't know for sure. 
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Q. Well if Byrd grabbed you was Byrd holding you? A.!| Yes, sir. 

Q. Well if he was holding you it must have been someone else 
who hit you? Is that right? 

THE COURT: Do not nod your head. Say yes or no. 

A. Yes. 

Q. Mr. Pollard had you been drinking? A. I had a drink. 

THE COURT: You had what? I did not hear you. | 

THE WITNESS: I had had a drink, yes. 

Q. Had you had a drink or several drinks? A. One. 

Q. One drink? A. Yes, sir. 

Q. What was that beer or whiskey? A. Whiskey. 

Q. Now did there come a time when you got loose from these 

two gentlemen? A. Not until the officer appeared on the scene. 


Q. In other words the officer came and you were never able to 


break loose? A. No. | 
Q. Now when the officer arrived where was Mr. Byrd?| A. I don't 


know. The officer said he was just a few steps from where I was. Iwas 
kinda dazed. I don't know exactly. 
Q. You don't actually know then how far Byrd was from you? 
A. No. 
Q. Now you have testified someone demanded your money ? 
A. Yes, sir. 
Q. Do you know who that was? A. No, I don't know which one 
it was. | 
Q. But you are positive that one of them demanded your money ? 
A. Yes, sir. 
Q. Did you give it to them? A. No, sir. | 
Q. Did you actually have any money? A. Yes, sir. 
Q. Did they make any attemps to forcibly take your piece from 
you other than just ask you for it? A. The attempt was in the tussle. 
Q. Well did you feel the hit - Iam sorry. 
THE COURT: Let him finish his answer. 
A. In the tussle I don't think they could quite get it. 
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Q. Yes, but did you feel them reaching for your money ? Attemp- 
ting to get into your pocket? A. I couldn't say that because there was 
too much happening at the time. 

Q. Mr. Pollard, do you have any idea as to the approximate 
address in the 900 block of M Street you were at the time this alleged 
act took place? A. A vacant spot in the place where it taken place. 

THE COURT: Please speak a little louder. 

A. It is a vacant lot where it happened. 

Q. Do you know where 937 M Street is? Does that ring any 
particular bell with you? A. Yes, I practically know the building because 
my cousin lives at 931. 

Q. Were you going to visit 937 M Street, Northwest? A. 931 M 
Street. 

Q. Have you ever visited 937 M Street, Northwest? A. No, sir. 

MR. TUCKER: I have no more questions, Your Honor. 

THE COURT: Do you have anything further ? 

REDIRECT EXAMINATION 
BY MR, MCLAUGHLIN: 

Q. Now you say you were not under the influence of liquor were 
you? You were not drunk? A. No, sir. 

Q. Now in this tussle that you say you had with these two men, how 


many times could you say that you were struck in that tussle ? Some idea? 
You do not have to be exact. A. Three or four. 
Q. And in that tussle were you able to say or are you able to say 


which man struck you or did both men strike you ? A. Iam unable to say 
which one. 

Q. But you were struck several times? A. Yes. 

MR. MCLAUGHLIN: That is all. 

RECROSS-EXAMINATION 
BY MR, TUCKER: 

Q. Did you fight back? Did you fight either one of these men? 

A. Oh, I tried to get away from them. 
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MR, TUCKER: Thank you, Your Honor. | 
THE COURT: All right, you may step down. (The witness left 
the stand.) 
MR. MCLAUGHLIN: Call Officer O'Brien, please, 
Whereupon 
THOMAS H. O'BRIEN | 
having been called as a witness by the Government and, having been first 
duly sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MCLAUGHLIN: ! 
Q. Officer, your full name is what? A. Thomas H. O'Brien. 
Q. And you are a member of the Metropolitan Police Department ? 
A. Iam. 
Q. Assigned to what Precinct? A. No. 2. 
Q. Were you so assigned on March 21 and 25th of 1961? A. I was. 
Q. And on that date of March 25, 1961, what hours did you work ? 
A. 4:00 P.M. until 12 midnight. 
Q. During that trick of duty did you have an occasion ta see a man 
identified to you as Judson Pollard? A. Idid. 
Q.. Where and when did you see Judson Pollard on March 25, 1961? 
A. At 9:00 P.M. in the 900 block of M Street in a bruised condition. 
Q. Now prior to seeing Mr. Pollard in that immediate Vicinity had 
you received certain information in regard to Mr. Pollard, yes, or no? 
A. Yes. 
Q. When you had received that information how far away were 
you from Mr, Pollard? A. Maybe 200 feet. | 
Q. After receiving that information did you immediately go to 
where Mr. Pollard was? A. I ran. | 
Q. You ran, all right. And as you ran toward Mr. Pollard what 
were you able to observe, if anything? A. I saw one man running up an 
alley and the defendant was about ten feet from the complainant walking 


away. 
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Q. Mr. Pollard? A. Yes. 
Q. As you approached Mr. Pollard did you observe Mr. Pollard ? 
A. I did. 
Q@. And did you observe his face? A. He had a bruise and a 
cut on his left side and the left side of his head was bruised from a fall, 
Q. Was the cut on the face bleeding? A. It was. 
Q. All right as you observed Mr. Pollard at that time did you 
talk tohim? A. I did. 
Q. Did you receive a certain complaint from him? A. Yes, sir. 
Q. And as a result of that what did you do in reference to Mr. Byrd? 
A. I stopped him. 
Q. How far away would you say he was from Mr, Pollard at the 
time you stopped him? A. About fifteen or twenty feet. 
Q. From what direction? A. Walking slowly away. 
Q. From Mr. Pollard? What direction? A. The opposite direction. 
Q. When you placed the defendant under arrest at that time did 


you have any conversation at all with him with reference to Mr. Pollard? 
A. Lasked him what Mr. Pollard said and he said he didn't know anything 
about it. 
Q. Who, the defendant said he didn't know anything about it? 
A. Mr. Byrd said he didn't know anything about it and I asked him to 
show me his hands and he showed me his right hand and it was 
marked or there was blood on it that corresponded to the same that was 


on the complainant's face. 
MR. TUCKER: I object to that Your Honor. 
THE COURT: He can say what he saw but the jury will disregard 
the conclusion on his part but he can say what he saw. 
Q. You say you saw the defendant Byrd's hands? A. Yes, sir. 
Q. And what did you observe on the defendant Byrd's hands ? 
A. Blood. 
Q. And where was the blood? A. On his fingers right here. 
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Q. Was there any particular characteristic of the blood jon his 
hand? A. It looked similar to what was on the complainant's face. 

Q. Do you mean the markings? A. There were two little marks 
like a ring or something that would scratch, something like two| scratch 
marks and it looked the same as was on his hands. | 

Q. And after you observed the Defendant Byrd's hands with blood 
marks on them, did you have any further conversation with Byrd ? 

A. He then changed his statement that he didn't know anything 
about it and then he said they were just wrestling. 

Q. Who was wrestling? A. Byrd and the complainant. And I 
asked him, did he know the complainant and he said: Yes. And then I 
asked the complainant, did he know the defendant? And he said: He never 
saw him in his life. 

MR. MCLAUGHLIN: I believe that is all, Your Honor. | 

CROSS-EXAMINATION 
BY MR. TUCKER: 

Q. Officer O'Brien, you said you received certain information ? 
A. Yes, sir. 

Q. What information did you receive? A. I was up the street and 
a colored gentlemen said to me, Isaac and Doc are robbing somebody 
down the street. | 

Q. Who were these colored gentlemen? A. Two informants of 
mine up the street. 

Q. What are their names? A. Joe Sewell. 

Q. What is the other name? A. One-Armed-Bill. 

Q. Does One-Armed-Bill have another name? That must be a 
nickname? A. It is anickname. I don't know. 

Q. You say you were approximately 200 feet away ? A. Yes. 

Q. From where the alleged assault took place? A. Yes. 

Q. Officer, approximately where would that put your lgcation ? 
A, I was at Tenth and M. 


Q. When you approached the area in which this alleged assault 


took place you testified that you saw someone running? A. Yes. 
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Q. Do you know who actually did the running? A. Yes. 

Q. Were you able to identify the person? A. Yes. 

Q. Who was that person? A. A man called James Williams 
know as Doc Holiday. 

Q. Officer, how long have you known Mr. Byrd? A. Off and on 
I guess since 1954. 

Q. As I understand it you did not see Byrd strike the compiainant, 
Mr. Pollard? Is that right? A. I didn't actually see him strike him, no. 

Q. Of course, Iam sure you are able to determine whether a person 
ig under the influence of alcohol or not? A. Yes. 

Q. Now did you attempt to make any determination to see whether 

Mr. Pollard was under the influence of alcohol or not? A. DidI 
take? 


Q. No, did you make any type of determination at that time? 
A. About the complaining witness ? 
Q. Yes, sir, Mr. Pollard? A. No, but he had been drinking. 


Q. Did he appear to you to be under the influence? A. I wouldn't 
say he was drunk, but I did say he had been drinking. 

Q. Would you say he had quite a bit to drink? A. I wouldn't lock 
him up for being drunk. ° 

Q. Did he have odor of alcohol on his breath? A. Yes. 

Q. Did he talk in a coherent manner ? A. Yes. 

Q. Now when you approached the scene of this alleged assault, 
did you not, in fact, ask Byrd if he was Doc Holiday? A. Oh, I know them. 

Q. Now you say that Mr. Byrd first told you that he had been 
wrestling? A. No, first he said he didn't know anything about it. 

Q. Then he told you he had been wrestling? A. When I showed 
him the blood on his face. 

Q. Byrd knows you real well, doesn't he? 

THE COURT: Will counsel come to the bench? 
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AT THE BENCH IN A LOW MONOTONE: | 
THE COURT: Mr. Tucker, Ido not know what you are trying 
| 
to develop but if this man has a record, whom you are representing, it 


cannot be developed by any witness on the stand unless he takes the 


stand in his own behalf, 
I do not know what your purpose is but I suggest you be careful 
otherwise you may get an answer you do not wish. Do you know this man 
very well? 
MR. TUCKER: In this particular instance I was going to attempt 
to point out that Byrd knowing the officer and having been involved in this 
he would have probably run. 
THE COURT: Ido not know what you are trying to do put you 
better be careful. I cannot tell you how to try your case but if you bring 
this man's record out -- 
MR. TUCKER: I am not going to attempt to bring this man' s 
record up. 
THE COURT: Have you talked with this Officer? Do you know what 
he is going to say in answer to your questions? 
MR. TUCKER: Yes, I know he was going to say that Byrd knows 
him and to point out to the jury that Byrd did not run. 
THE COURT: Is Byrd going to take the stand ? 
MR, TUCKER: No, sir, Your Honor 
THE COURT: I am trying to point out to you that I cannot try 
your case for you. You will have to take whatever risk you want to. 
END OF BENCH. OPEN COURT: 
BY MR. TUCKER: 
Q. Officer O'Brien? A. Yes, sir. 
Q. Did Mr. Byrd make any attempt to run when he saw 
approaching? A. No, his back was towards me. 
Q. He did see you though? A. I do not know. 
MR. TUCKER: Those are all the questions I have, Your Honor. 
MR. MCLAUGHLIN: That is all I have, Your Honor. The Govern- 
ment rests it case, Your Honor. | 
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THE COURT: Are you ready, Mr. Tucker? Do you wish to make 
an opening statement? 

MR. TUCKER: Ido not wish to make an opening statement. May 
we approach the bench? 

THE COURT: Yes, you may. 

AT THE BENCH IN A LOW MONOTONE: 

THE COURT: First of all, I think you ought to at least tell the 
jury what your defense is. 

MR. TUCKER: I have no defense in this world. I do not have any 
witnesses who will testify in my behalf. I have three witnesses who are 

pack there. First of all James Williams is back there. He was 
an original defendant with this man and the case has been severed. Now 
as I understand, I talked to his attorney and he possibly is going to take 
the Fifth Amendment for his own protection but I have no choice other 
than to call these witnesses. 

THE COURT: Is his attorney here? 

MR. MCLAUGHLIN: No, Your Honor. 

MR. TUCKER: Not that I know of. Mr. McLaughlin is in that 
case too. I have no alternative other than, than to call those witnesses. 
Your Honor I talked to all of those witnesses and they tell me they will 
not testify to anything in his behalf. Now he insists on it. I know they 
are going to be hostile witnesses, they are going to say they know nothing 
about this. They are all involved in something themselves, they will be 
alternative witnesses. 

THE COURT: I suppose he has a record and that is the reason you 
cannot put him on the stand. Well I cannot tell you how to try your case. 
If they do not have an attorney I think that I have to tell the witnesses if 
they do not want to testify to anything that might tend to incriminate them 
that they do not have to. I have to put them on notice. 

MR. TUCKER: Of course, this defendant is in a position to know -- 

THE COURT: Maybe I better talk to him out of the presence of 
the jury. 
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END OF BENCH. OPEN COURT: 
THE COURT: I think I will excuse the jury for about fifteen 
minutes. (The jury left the court room at this time.) 
Mr. Tucker, now I think you ought to tell me or tell the Court out 
of the presence of the jury substantially what you told the Court at the 
bench. I want the defendant to listen carefully to what you have to say. 
Tell me substantially what you told me at the bench in the presence of 
Mr. McLaughlin. 
MR, TUCKER: Now Your Honor the defense has called three 
witnesses in this case at the insistence of the defendant. I have those 
three witnesses back there. The first one I would call to the stand is 
James Williams. He was originally named in the indictment with this 
defendant and there has been a severance in this case and his case will 
come up at a different time and it will be handled by Mr. McLaughlin. I 
talked to Mr. Williams in the cell block last week when they were up here, 
He told me at that time that he would be unable to testify in behalf of 
Mr. Byrd. Furthermore, I talked with his attorney. His attorney I think 
isa Mr. Brown, Mr. Brown informed me he did not think he could permit 
Mr. Williams to take the stand and testify, possibly on grounds of self- 
incrimination. Mr. Brown did tell me, however, he would consider letting 


Mr. Williams testify in answer to three or four questions. And if Mr. 
Williams were permitted to testify in answer to three or four questions. 
THE COURT: .What are the three or four questions? | 
MR. TUCKER: Question number 1, would be Mr. Williams would 
testify that he personally struck Mr. Pollard and knocked him down. 
No. 2, that Pollard approached him in a belligerent manner; and No. 3, 
that he would testify Bryd was not there. I do not know that he) will testify 
to these three things or not. 
THE COURT: Did he tell you that? 
MR. TUCKER: His counsel told me that last week. Williams 
told me that he would not testify. That is the extent of Mr. Williams' 
testimony insofar as I know. Now witness No. 3, Mr. Sewell. | 
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THE COURT: How is his name spelled? 

MR. TUCKER: S-e-w-e-l-l. Joseph Sewell would testify that he 
is presently in Occoauqn for I believe, an ABC violation. I am not certain. 
I talked with him and he says he was no place near the scene of this crime. 
He is up here under subpoena today. He was there having a conversation 
with probably Mr. Byrd and One-Armed-Bill but left and went to purchase 
some whiskey. He is also in Occoquan, probably under an ABC violation. 
The third witness I have under subpoena is Mr. Harold Kirby. Mr. Byrd 
says Mr. Kirby was there and will testify in his behalf. I talked to Mr. 
Kirby and Mr. Kirby says he was not there, and he cannot testify for 
Mr. Byrd. Those are the three witnesses Ihave. There is a fourth 
wimess as I pointed out, named Levi Shuler. 

THE COURT: What? 

MR, TUCKER: Mr. Levi Shuler whom we have been unable to 

locate and I have no idea, Your Honor, as to what he will testify 
to although he is the witness Mr. Byrd maintains he needed to go to court. 

THE COURT: He has had ample time to get that witness. I think 
the case has been continued two or three times. 

MR. TUCKER: It has been continued once since I have been in the 
case. Iam the second appointed counsel. Those are the three witnesses 
I have. 

THE COURT: And he wants you to put them on the stand? 

MR. TUCKER: Yes, Your Honor. 

THE COURT: Let him stand up. (Defendant stood in front of the 
Court.) Now you have heard what your lawyer said? You heard him make 
the statement as to what these witnesses might say if they take the stand. 
Do you understand that? You heard his statement? 

DEFENDANT BYRD: Yes, sir. 

THE COURT: You understand, do you not, or if you do not under~- 
stand, I will explain it to you. If you call a witness to the stand or if your 


lawyer calls a witness to the stand, for instance, Joseph Sewell, and he 


puts him under oath, he vouches for the credibility of that witness. In 


other words, your attorney in effect says to the jury and this Court, we 
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want you to believe Joseph Sewell's story, what he tells us. Now if Sewell 


says he does not know anything about this case, how is that going to help 
your case? 
DEFENDANT BYRD: I know the officer said he came and told him 
that I robbed a man, Joe Sewell and One-Armed-Bill, which is William Hill, 
THE COURT: Is that who you call One-Armed-Bill? 
DEFENDANT BYRD: Yes. Mr. O'Brien said Joe Sewell told him 
that I and Doc Holiday robbed a man. But Joe Sewell told the officer that 
he wasn't there. 
THE COURT: Where is the Officer? Let the Officer come up here. 
(Officer O'Brien came forward and resumed the stand.) 
THE COURT: Officer O'Brien, this man Joe Sewell whom we have 
been talking about, is he the one who said something to you? 
OFFICER O'BRIEN: He is an informer. 
THE COURT: What is that? 
OFFICER O'BRIEN: He is an informer and the reason I did not 
give his name until just now is that I -- 
DEFENDANT BYRD: He made that statement. 
THE COURT: Just a minute now. Is he the one who told you 
someone was being robbed ? 
OFFICER O'BRIEN: Him and a fellow named One-Armed-Bill. 
THE COURT: Who is One-Armed-Bill, officer ? 
DEFENDANT BYRD: James Williams. Excuse me, Your Honor, 
William Hill | 
THE COURT: Is he here? 
MR. TUCKER: He is not a witness in this case, Your Honor. 
DEFENDANT BYRD: That is the one Mr. O'Brien said to him we 
robbed that man. William Hill was downstairs at 939 M Street. 
THE COURT: What did Joseph Sewell tell you again, officer 4 
OFFICER O'BRIEN: Him and One-Armed-Bill were standing in a 
group and they said Ike and Doc are robbing somebody. 
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THE COURT: Ike? Who is Ike, is robbing whom? 

OFFICER O'BRIEN: Somebody, Ike and Doc Holiday. I have known 
him since 1954 and I know Doc Holiday because I have locked both of them 
up before. 

DEFENDANT BYRD: You have locked me up before? 

OFFICER O'BRIEN: Yes, sir. 

DEFENDANT BYRD: What for? 

THE COURT: Now let us not get into an argument with the officer 
while Iam asking him a question. 

OFFICER O'BRIEN: I ran down there and I saw Doc running up the 
alley and I saw him walking away from him. 

THE COURT: Now do you still want to put this man on the stand ? 

DEFENDANT BYRD: Your Honor, I want James Williams, Joel 
Sewell and also Levi Shuler as witnesses. Joe Sewell made a statement 
and gave it to the lawyer that I wasn't even there. 

THE COURT: Levi Shuler cannot be found, apparently. 

DEFENDANT BYRD: Your Honor, Levi Shuler just left out of 


Occoquan last Friday. They only gave me a week. I did not know where 


he was going. 

THE COURT: Let me ask your lawyer about that. 

MR. TUCKER: Your Honor, Levi Shuler was in Occoquan. When 
I was appointed to this case, I immediately issued a subpoena for Levi 
Shuler. I think this was on June 8th. I took the subpoena down to the 
marshal's office and the marshal refused to accept a subpoena for Occoquan, 
I then went to the assignment office and the assignment office said sub- 
poenas were not necessary for Occoquan. This was on the 8th or 9th. 
I am not certain which, sir. And then came Monday morning or Tuesday 
morning when the trial was ready, I discovered from the marshal's office, 
or rather the D.C. Jail, that Shuler had been released from Occoquan on 
July 10th. And I called this matter to the attention of Judge Pine, that 
he was actually in custody when the original subpoena was issued. Judge 
Pine, as I recall, ordered some kind of an investigation, didn't he Mr. 
McLaughlin ? 

MR, MCLAUGHLIN: I believe so. 
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MR. TUCKER: As to why the subpoena was not served at Occoquan. 
Now Judge Pine continued the case for one week on the basis of ithe fact 
that we had not found Mr. Shuler. That, of course, is today. 

THE COURT: That was continued from what date? 

MR. TUCKER: From the 13th until today, sir. 

THE COURT: Until today. 

MR, TUCKER: From the 13th until today, sir, and during that 

period I issued another subpoena on the basis of the information 


I received from the D.C, Jail as to Shuler's address and I got a\return 
this morning, that is, from paper service, that he was not there, That is 
the effort I have made to locate Levi Shuler since I entered the case. 
THE COURT: What else can he do? 
DEFENDANT BYRD: Shuler is in the 900 block of M Street every 
night. The address he gave over to the jail is another fellow's address. 
THE COURT: You issued the subpoena to the address that was 
given to you? | 
MR. TUCKER: Yes, sir, I issued the subpoena to the address the 
D.C. Jail gave me which is recorded on the record. That is the only 
address I can find. There is no address in the telephone book and there 
is no address from any other available source that I know of. 
THE COURT: No other address to have a subpoena served on him? 
MR. TUCKER: As a matter of fact the D.C. Jail, Your Honor, gave 
me his latest address as 1003 Massachusetts Avenue, Northeast. They 
also told me he had two other addresses listed with them, 1103 Massachu- 
setts Avenue, Northeast, and 239 Que Street, Northwest. I put this in- 
formation on the subpoena and Iam assuming the marshal's office checked 


it. 
THE COURT: When was that subpoena issued ? 
MR. TUCKER: This subpoena was issued June 14th. This is the 
second subpoena. | 
THE COURT: The second? That is after he got out of jail? 
MR, TUCKER: That is right. | 


34 


THE COURT: And he was told to be here today ? 

MR. TUCKER: That is right, sir. 

THE COURT: Well, I would put that in the record. Make it 
Defendant's Exhibit No. 1. 2ut it in the record so it will be a matter of 
record. That will be Defendant's Exhibit No. 1. Mr. Byrd, you have heard 
your lawyer. I frankly do not know of anything else he can do. He can- 
not be expected to run all over Washington looking for a witness if he does 


not know his address. What else do you expect him to do? 
DEFENDANT BYRD: I didn't ask him to run all over town looking 
for a witness for me, All I would like is proper time. Over at the D.C. 


Jail when you first write, you first have to write for permission to write, 
that takes approximately four to five days before they decide whether to 
do anything, whether you can write them. Then if you write someone it 
would take at least two weeks. 

THE COURT: Mr. McLaughlin, has this all been gone into before? 

MR. MCLAUGHLIN: That has all been gone into before Judge Pine, 
Your Honor. 

THE COURT: I think it is rather late now to bring it up. 

DEFENDANT BYRD: Not on this fellow Levi Shuler. It has been 
only a week. 

THE COURT: I am not going into that. I think you have had ample 

opportunity to get this witness, Shuler. Do you want these witnesses 
called and if they testify to something that is going to hurt you, you will 
have to suffer the consequences. Do you understand that? 

DEFENDANT BYRD: I would like to get James Williams. 

THE COURT: Do you want him on the stand? 

DEFENDANT BYRD: Yes, sir. 

THE COURT: I will have to advise James Williams of his con- 
stitutional rights, that he does not have to testify to anything in this case 
that might tend to incriminate him, if it does incriminate him. If he 
wishes to do so, he may claim his constitutional rights and refuse to 
answer. Do you understand that? 

DEFENDANT BYRD: Yes, sir. 
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THE COURT: He is a co-defendant in this case and he is charged 
jointly in the indictment with intent to rob this complaining witness. Do 
you understand that? | 

DEFENDANT BYRD: No, sir, I don't believe he -- | 

THE COURT: Anyway he is charged jointly with you. You and 
Williams are charged together. | 

DEFENDANT BYRD: Oh, yes. 

THE COURT: And I will have to tell him in the absence 


lawyer, with assault and attempt to rob Pollard. When Williams is called 


of his 


he does not have to say one word other than give his name. Do you under- 
stand that? 
DEFENDANT BRYD: What good would he be on the stand ? 
THE COURT: Ido not know. He will not be any good, in my opinion. 
But, if you want him called he will be called. That is what I am trying to 
tell you, if he claims his privilege. 
Are you going to take the stand? You have a right to take the stand. 
You do not have to take the stand. You know if you have a priox police 
record and take the stand that can be developed on cross-examination to 
show to the jury to affect your credibility. If you stay off the stand no 
record can be shown in evidence. I will give you about ten minutes to 
think it over and you talk to your lawyer about this matter. I will give you 
ten minutes. We will take a ten minute recess while you do that. 
(The Court recessed at 11:10 and reconvened at 11:20 after which 
the following occurred in open court:) | 
THE COURT: Bring the defendant in. (Defendant entered the 
court room.) 
MR. TUCKER: May I address the Court before the ced returns ? 
THE COURT: Yes, you may and I will ask the defendant to listen 
carefully to what you have to say. 
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MR. TUCKER: During the recess I have explained once again to 
the defendant his rights to testify or not to testify. I have fully explained 
to him that if he testifies the Government may use and introduce the prior 


convictions against him, and so forth. He says he desires and wants to 


take the stand and testify and he also says he wants to put on the stand two 
witnesses, the ones we discussed previously, namely, James 
Williams and Joseph Sewell 

THE COURT: Are they both available? 

MR. TUCKER: They are both available. 

THE COURT: Now before we proceed, Mr. McLaughlin, I was 
just informed by our marshal that one of the jurors indicated to him that 
he thinks he knows a man by the name of Sewell. Mr. Marshal, will you 
tell counsel what was told you? 

THE MARSHAL: A Mr. Kimberly -- 

THE COURT: Where does he sit on the jury ? 

MR. MARSHAL: I don't recall. 

MR, MCLAUGHLIN: I think he is 6. 

MR. MARSHAL: He called me aside and said he thought he knew 
a colored man by the name of Sewell, who may be one witness mentioned 
but he was not sure, that he worked with a man at one time by this name. 

MR. MCLAUGHLIN: That is the same man? 

THE COURT: I might ask when you put Sewell on the stand whether 
or not he is the man that he knew and if he says yes, I might excuse the 
rest of the jury and we will propound some questions to him, Is that 
satisfactory ? 

MR. TUCKER: Yes, sir, that is satisfactory to me. One additional 
thing I should like to mention, Your Honor. During the recess Mr. Williams' 
attorney did appear. I think he back there conferring with Williams now. 

THE COURT: Let him take care of Williams, We have other 
problems. Let the defendant stand up. (Defendant stood) 

You heard what your counsel informed the Court, that you wish to 
take the stand and testify in your own behalf? Do you understand that ? 

DEFENDANT BYRD: Yes, sir, I have to take the stand. 
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THE COURT: Understanding that you know you do not have to do 
anything. If you do it, you do it voluntarily. There is no law that compels 
you to take the stand. The burden of proof is upon the Government to prove 
you guilty beyond a reasonable doubt. You may take the stand if you wish 
to. Do you want to take the stand? 

DEFENDANT BYRD: Yes, sir. 

THE COURT: Do you understand that if you have a roe criminal 
record you may be asked on cross-examination about that by Government 
counsel if you take the stand? Do you understand that? | 

DEFENDANT BYRD: Yes, sir. 

THE COURT: Knowing that, you wish to testify in this case? 

DEFENDANT BYRD: I have got to testify, Your Honor. | 

THE COURT: Ido not care what you have got to do. Iam telling 
you that you do not have to take the stand. You stand up when the Court 


is talking to you and do not put on that disgusted look with me, Do you 
understand that? You are getting a fair trial in this case. And you have 


a good lawyer and this case may not be conducted the way you like 
it, but it is being conducted the way the Court thinks it should be conducted. 
You stand up when I talk to you and do not take a slouching position there. 
Do you want to take the stand and testify in this case? You have a right 
to. Do you understand that? 

DEFENDANT BYRD: Yes, sir. 

THE COURT: All right, that settles the question. You may be 
seated. Bring the jury in. (The jury returned to the court room where- 
upon the following took place in open court:) 

All right, are you ready, Mr. Tucker ? 

MR. TUCKER: Your Honor please, I wish to call this mlan James 
Williams for the defense, 
Whereupon 

JAMES WILLIAMS | 
having been called as a witness for the defense and, having been first 


duly sworn, took the stand, was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR, TUCKER: 

Q. Will you state your name, please. A. James Williams. 

MR. TUCKER: Mr. Williams will you please keep your voice up 
so the Court and jury can hear you. 

35 THE COURT: Just a minute. Is his counsel here in court? 

MR. BROWN: Yes, Your Honor, Iam counsel for Mr. Williams. 

THE COURT: Is James Williams the same man who is mentioned 
in the second count as the co-defendant with this defendant? 

MR, BROWN: Yes, sir, Your Honor. 

THE COURT: Do you wish to make a statement to the Court? 

MR. BROWN: Yes, Your Honor. 

THE COURT: What is your name for the record? 

MR. BROWN: Sommers Brown. 

THE COURT: All right, you may make a statement. 

MR, BROWN: The Court please, I would like to state for the re- 
cord that I have advised Mr. Williams of his constitutional right to remain 
silent in this matter; that he is not required to testify as to anything that 
might be used against him. I have advised him he may, if he desires to do 
so, at this time, tell everything he knows about the incident and have left 
the decision up to him. 

THE COURT: Do you understand what your attorney just said? 
In other words, you have a constitutional right not to testify in this case 
if you desire not to testify. You do not have to testify to anything that 


might tend to incriminate you. On the other hand, if you wish to testify 


and tell everything you know about this matter that is your privilege. 
Now what do you wish to do? 
WITNESS WILLIAMS: I would like to tell what actually took place 
at the time that I was there. 
THE COURT: Is there any objection to that? 
MR. BROWN: No objection. 
THE COURT: You have been advised of your constitutional rights 


and you may proceed. 
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BY MR, TUCKER: | 
Q. Mr. Williams, will you tell us where you live, please? A. Iwas 
living at 901 M Street, Northwest. | 
Q. I direct your attention to on or about March 25, 1961, are you 
able to tell us where you were on that date? A. Yes, I was at about 
937 M Street, Northwest. 
Q. Mr. Williams, do you know Mr. Byrd? A. Ihave seen him 
before. | 
Q. Are you able to tell us who you were with on this day|in question ? 


A. Yes, Joseph Sewell 
Q. Who else, sir, if anyone? A. No one in particular other than 


Joseph Sewell. 

Q. Now Mr. Williams, do you know a Judson A. Pollard? A. No, sir. 

THE COURT: I did not hear that. 

THE WITNESS: No, sir, other than his name on the indictment. 

Q. Mr. Williams will you tell us in your own words what happened 
that evening, if anything, concerning an altercation? A. Well on that 
particular evening myself, I was drinking and it seemed that Pollard was 
too. We had a few words and led each other into a fight. I knocked him 
down and he hit me and I went on down the street about my own business 
and that is all I know. 

Q. Did you at any time see Mr. Byrd strike Mr. Pollard? A. No. 

MR. TUCKER: I have no further questions, Your Honor. 

THE COURT: You may examine. 

CROSS-EXAMINATION 
BY MR, MCLAUGHLIN: 

Q. You say that you do not know Byrd? A. I have seen |Byrd. 
I don't know him personally, but I have seen him several times. | 

Q. Isn't it a fact you and Byrd hang around that immediate neigh- 
porhood? A. No, sir, that is not a fact because I just got through doing 


two years. 
Q. You know Officer O'Brien, don't you? A. No, sir, not personally. 
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THE COURT: Suppose you stand up, officer. 

(The officer stood in the court room.) 

A. I have seen him before. 

Q. What? A. Ihave seen him before. 

@. You have seen him around that neighborhood? Is that right? 


A. Yes, I have seen him. 

Q. Now when did you see Officer O'Brien arrive at the scene? 
A. No, sir, I didn't. 

Q. Isn't it a fact that you ran up the alley? A. No, sir. 

Q. When Officer O'Brien came there? A. No, sir. 

Q. What was Byrd doing there? A. What was Byrd doing there? 

Q. Yes? A. Ididn't see him doing anything. 

Q. What he there? A. I didn't see him, 

Q. In other words, you didn't see him there at all? Is that right? 
A. No, sir. 

Q. All right now when you hit this man did you knock him down ? 
A. Yes, sir, I did. 

Q. What? A. Yes, sir. 

Q. And how long would you say you were fighting with him there? 
A. Oh, around two or three minutes. 

Q. And you didn't see Byrd around there at all? A. No, sir, not 
during the fight, I didn't. 

Q. When did you see him there? A. I saw him just before the 
fight took place. 

Q. Where was he before the fight took place? A. He was in 
937 M Street down in the basement. 

Q. Were you in there too? A. I was in there. 

Q. Did you and Byrd leave those premises together? A. No, sir. 

Q. How did you meet the complaining witness there? A. Me and 
Joseph Sewell were standing on M Street talking and I was already angry 
at the time. 
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Q. What? A. I was already angry at the time. Me and Joseph 


were standing up talking on the streets and this defendant Pollard came 
down the street and he thought he knew me and he came up and started 
.to hug me and stepped on my feet. It wasn't really enough for me to hit 


him but I was already angry anyway so I hit him. I punched him several 


times. 


Q. Did you knock him down? A. Yes, sir. 
Q. Did you see a police officer arrive at the scene? A. No, sir. 
Q. Do you deny you ran up the alley? A. Definitely, sir. 

Q. What? A. Yes, sir. | 

Q. You are the same James Williams who in 19 51 was convicted 


of larceny? Is that right? A. I was convicted so many times that truth- 


fully I wouldn't know which one of the times. 


the stand.) 


Whereupon 


MR. MCLAUGHLIN: All right, I shall not ask anything further. 
THE COURT: All right, you may step down. (The witness left 


MR. TUCKER: The defendant wishes to call Joseph Sewell, 


JOSEPH LORENZA SEWELL | 


having been called as a witness by the defense and, having been first duly 


sworn, took the stand, was examined, and testified as follows: 


address, please? A. My name is Joseph Lorenza S ewell. 


DIRECT EXAMINATION 
BY MR. TUCKER: 
Q. Will you please give the Court and jury your full name and 


THE COURT: How do you spell your name? 
THE WITNESS: S-e-w-e-l-L 

Q. Where do you live? A. 927 M Street. 
THE COURT: :Northwest? 

THE WITNESS: Northwest. 
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THE COURT: Excuse me counsel just a minute. There isa 
gentleman on the jury that informed my marshal, Mr. Collins, that he 
thinks or he thought he knew a man by the name of Joseph Sewell. Is 
this the man you know? 

THE JUROR: No, Your Honor. 

THE COURT: This is not the man you knew as Sewell? 

THE JUROR: No, Your Honor. 

THE COURT: Thank you. All right counsel you may proceed. 

BY MR. TUCKER: 

Q. Mr. Sewell, I direct your attention to on or about March 25, 
1961, are you able to tell me where you were at that time? A. I don't 
know the exact date about what you are speaking of. 

Q. I want to\ask you this question: Do you know the defendant, 
Mr. Byrd, here? A. Ido. 

Q. Do you know Mr. James Williams? A. Ido. 

Q. Do you know a Harold Kirby? A. Ido. 


Q. Can you tell me whether or not some time in the latter part 


of March this group that I have just named, including yourself, was together ? 
A. Well, Harold Kirby wasn't with us at the time. 
Q. Excluding Mr. Kirby then, were you with Mr. Williams and 
Mr. Byrd? A. I were. 
Q. Where was that, sir? A. At 937 M Street, Northwest. 
Q. Can you tell me whether or not you remained in the premises 
at 937 M Street during the course of that evening? A. I did. 


Q. Did there come a time when you left .the premises? A. I did. 
Q. And could you tell us with whom you left? A. I left with 

Isaac Byrd and James Williams. 
Q. And where did you go? A. I went outside in front of my house. 
Q. In front of whose house? A. In front of my place where I was 
living. 
Q. Did you actually live at 937 MStreet? A. Yes, sir. 
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| 
Q. Do you know a Judson A. Pollard? He is the complaining 
witness in this case? A. No. | 
THE COURT: Is he here? Let him stand up. (The complaining 
witness stood up in the court room.) 
Do you know that man, his name is Pollard? 
THE WITNESS: No. 
BY MR. TUCKER: 
Q. Do you know Officer O'Brien? A. I know him by seeing him 


around in that area. | 
MR. TUCKER: Mr. O'Brien, stand up please. (The man jstood 


up in the court room.) 
Q. Now Mr. Sewell did there come a time during this evening 
when you separated company from Mr. Williams and Mr. Byrd?| A. There 
were. 
@. Can you tell us approximately what time that was? A. That 
was around about back I guess around about 7:00 or 7:30. 
Q. Did there come a time when you saw Mr. Byrd and Mr. 
Williams engaged in a fight with anyone ? A. No, I didn't see any fight. 
James Williams and all three of us were standing in front of the! iron fence 
and James Williams throwed some beer on me and Isaac, and 
walked on down the street. I got about -- we started on down the street. 
Q. Go ahead and tell us what happened, if anything? A. | Well 
James Williams kept going down the street in front of us so we stopped 
before we got down to half way of the block and was talking to Harold Kirby 
and some man, other people were coming up the street and me and Isaac -~ 
THE COURT: Who's(Isaac? Is that Byrd? | 
THE WITNESS: -- Byrd, yes, we hold them for conversation and 
we left and when we got down there to where James Williams were he 
was standing and talking to some colored fellow-~I don't know who he was 
exactly. 
Q. Could you identify that colored fellow if you were to see him 
again? A, No, I couldn't. 
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Q. Go ahead, explain what happened? A. I seen Isaac intended 
to stop there and I went on about my business down to the liquor store. 

Q. You went to the liquor store and did not see anything? Is 
that right? A. Yes, sir. 

Q. You saw no fight of any descriptions? A. No. 

Q. Did there come a time during that evening when you talked to 
Officer O'Brien? A, Talked to Officer O'Brien? 

MR. MCLAUGHLIN: I believe he is impeaching his own witness. 

THE COURT: Are you going to try to impeach your own witness? 

MR, TUCKER: Yes, sir. 

THE COURT: Do you want leave to examine him as a hostile 
witness? 

MR. TUCKER: Yes, YOur Honor, I would like permission to 
examine him as a hostile witness. 

THE COURT: Iam going to give permission to the attorney for the 
defendant to examine this witness as a hostile witness. Let me explain 
this to the jury. Whenever either side calls a witness to the witness 
stand, whether it is the Government's witness or a defense witness, the 
attorneys says in effect to the jury, he does not say it in so many words, 
he is in effect representing to the jury, we vouch for the credibility of 
this witness. We want you to believe this witness, that is, believe what 
he has to say. 

In this case ‘the attorney has announced that he wants to examine 


this witness as a hostile witness or cross-examine him. Therefore, he 


is not vouching for his credibility as you do in the average case. All 


right, you may proceed. 
BY MR, TUCKER: 

Q. Mr. Sewell, did there come a time in the course of this evening 
when you talked to Officer O'Brien? A. Yes, I did. That is after he 
arrested Byrd. 

Q. I didn't ask you that, sir. Did you talk to him? I didn't ask 
you anything about an arrest? A. Yes, I did. 
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Q. All right when you talked to Officer O'Brien what did!you tell 
him? A. Sir? | 
Q. What did you tell Officer O'Brien when you talked to him? 
A. I told him me and Isaac and Doc were together at the time the thing 
happened. | 
Q. Did you, in fact, tell Officer O'Brien a robbery and assault 
was taking place down the street? A. No, sir. 
Q. You didn't tell Officer O'Brien that? A. No, sir. 
Q. What if I suggested to you that Officer O'Brien got up on the 
stand and -- | 
THE COURT: You may call Officer O'Brien if you wish to later 
on. You may ask him did you or did you not tell Officer O'Brien this or 
that. 
Q. Did you or did you not tell Officer O'Brien an assault or 
robbery yas taking place down the street and was being committed 
by Byrd or Williams? A. Not to my knowledge, no. | 
Q. Did you have an occasion to talk with anyone else or! did any- 
one else interview you about testifying as a witness here today? A. Yes, 
two or three people have talked to me about it. 
Q. Mr. Sewell, did you ever at any time during the course of the 
evening see either Mr. Byrd or Mr, Williams engaged in a fight with 
anyone? A, I didn't see no fight, no, sir. | 
Q. Do you know a Harold Kirby? A. Ido. 
Q. What was he doing in the course of this evening? A, Harold 
Kirby was coming up the street at the time that we were getting ready to 
leave from in front of the fence. 
Q. Did you have an argument during the course of the evening 
with James Williams? A. No, there wasn't exactly an argument, 
Q. Why did he pour beer on you? A. Because I ordered him out 


of the house. | 


Q, Would you consider that some type of an argument ? 
MR. MCLAUGHLIN: I object to this. | 


THE COURT: That is argumentive. He can tell what happened 
and the jury can draw their own conclusions. 

Q. Now after he poured beer on you, did you tell Williams you 
would get even with him? A. No. 

Q. Did you have any conversation with Byrd after this beer 
pouring incident? A. No, I never. 

MR. TUCKER: That is all I have Your Honor. 

THE COURT: Mr. McLaughlin, you may examine. 

CROSS-EXAMINATION 
BY MR. MCLAUGHLIN: 

Q. Mr. Sewell, insofar as you know would you say Williams and 
Byrd are friends? A. Yes. 

Q. And are they in one another's company quite often? A. Well 


I couldn't say that because Williams had just came out from doing some 


time. 

Q. I meant you have seen them in one another's company? Is 
that right? A. That is right. 

Q. On this particular night you say you saw Williams standing 
talking to man you didn't know? Is that right? A. Yes, sir. 

Q. And then I believe you testified further than when Byrd left 
you walked to where Mr. Williams was talking to this strange man? 

A. That is right. 

Q. And anything that happened from then on you did not see? 
Is that right? A. That is right. 

MR. MCLAUGHLIN: That is all I have, Your Honor. 

THE COURT: All right, you may step down. (The witness left 
the stand.) 

MR, TUCKER: Would the Court indulge me for a moment, please ? 

THE COURT: Take your time. 

MR. TUCKER: Your Honor the defense at this time will put the 
defendant on the stand. ; 


THE COURT: All right. 

Whereupon 
ISAAC BYRD | 
having been called as a witness in his own behalf and, having been duly 
sworn, took the stand, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR, TUCKER: 

Q. Would you care to give the Court and jury your name 
address, please. A. My name is Isaac Byrd. I live at 12 -- 

THE COURT: Iam going to ask this defendant to keep his voice 
up and speak a little louder so we may all hear you. 

A. -- 1213 H Street, Northwest. 

THE COURT: That is better. | 

Q. Mr. Byrd, do you have a criminal record? A. Yes, sir. 


and 


Q. Do you have any idea how many times you have been convicted 


of criminal offenses? A. No, sir, quite frequently. | 
Q. Mr. Byrd, I want to call your attention to on or about! March 25, 
1961, are you able to tell this jury where you were at that time? A. Yes, 
sir. | 
Q. I want you to explain in your own words to this jury just what 
took place during the course of this evening? A. I don't know the exact 
time -- I know the early part of the night. I got to 9th and M and Joe 
Sewell and some more fellows were shotting crap next to the delicatessen 
or something on this corner. They shot crap for awhile and I didn't get 
in the game. I stayed around for awhile. Joe told me to come up to the 
house that he wanted to see me. | 
MR. TUCKER: Talk into the microphone. | 
A. And this gentleman here he was there. 
Q. Which gentleman are you pointing to? A. Mr. Pollard, I 
think his name is. | 
THE COURT: Pollard? 
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THE WITNESS: Pollard. And there was some girls there and he 
went in a room once or twice with some girls, they had some wine and stuff 
and were drinking it. If Iam not mistaken, I think James came in. Doc 
Holiday came and then this fellow -- One~Armed-Bill - like Joe Sewell 
said, why did you let Doc in here? He say you know he is not here for 
no good. He say you know Mary Jane is here and he is trying to take her 
away from you. So Joe told Bill that he didn't know Doc was in the house 
and Bill told him to get him out of there. 

Q. Now where was all of this conversation taking place? A. In 
the house at 937 M. 

Q. All right. What happened after that, if anything? A. Well Joe 
went over and started to talk to Doc -- I don't know just what he was 
talking about -- but anyway Doc wound up smacking him and throwing 
some beer on him. 

Q. Now who did Doc smack? A. He smacked Joe Sewell. 

Q. All right, sir. 

A. So Joe went into the room where Bill was claiming he had some 
kind of a weapon or something -- I never seen it -- so when he got back 
Doc must have left -- he was gone. Then Joe asked me, he said: Where 
did Doc go and I said, I don't know. So then Virginia and I, Joe Sewell 
and a boy named Shorty, we call him Shorty, Lester Sewell, we came out, 
we got out in front of the house and Doc was standing on the street approx- 


imately as near as that wall over there and then I seen him pushing 


this man there. 

Q. Now who was he pushing? A. Pushing him. 

MR. TUCKER: Will the Court permit the record to show that he 
identified Mr. Pollard as the one he says he was pushing. 

A. Mr. Pollard. And then they passed some blows and the last 
I seen they knocked each other down, 

Q. Now where were you at this time? A. I and Joe and Shuler 
and Virginia were together and we were coming on down the street and 
before we got there Pollard hit Doc and Doc hit him and pushed him 
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| 
down and Doc started on down the street and they went on down ithe street 


together. That was the first and last I seen Bill until I seen him down at 
Joe Sewell's. And I stood up there on the corner and Joe said he was 
going somewhere and he took off in a big hurry and about twenty minutes 
later Joe Sewell and Mr. O'Brien came up in front of me about four or 
five houses from me over there and Mr. O'Brien came up to me and asked 
me, where is Doc Holiday and I said, Mr. O'Brien, I don't know, and he 
said, it is a dammed lie, you know where he is, Just like that. | And I 
said: Mr. O'Brien, I don't know where Doc is. He said you know where 
Doc is, he was talking to that drunk on the corner. I said you are talking 
about that drunk, there he is there and this fellow was standing |there on the 
street. | 
And so Mr, O'Brien didn't go there. Mr. O'Brien when he got the 
man -- this other officer -- I think there was two officers, one|was in 
civilian clothes. They went and got this man and brought him back to me 
and when they brought him back to me, Mr. O'Brien asked the man, he 
said, what are you doing out here or something like that. Anyway he said, 
that guy hit me. And Mr. O'Brien said: Who hit you? And he said, that 
man. And Mr. O'Brien said who hit you, this man? And he said: No, 
he didn't hit me but he know who hit me and he is going to tell me and he 
make a break to fight me so I braced myself to fight him and Mr. O'Brien 
stepped between us and then this officer said, we can find out, and Mr. 
O'Brien said: All you got to do is tell me and I said I don't know where 
Doc went and I don't care where he went. That is what I told Mr. O'Brien. 
And then Mr. O'Brien said: Come on with me and he takes me down 
to No. 2 and I said: What are you going to book me for and he said he 
would book me for investigation and maybe three or four hours/later or 
five hours later they came in the jail and Mr. O'Brien said: Book him for 
attempted robbery. | 
MR. TUCKER: Talk into the microphone. | 
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Q. Now whom did you say was with you during all of this time? 
A. A girl named Virginia, Joseph Sewell, and Joe Shuler, we call him 
Shorty, Joseph Sewell, who was on this stand with me. We came out of 
the house together. Joe Sewell left us running. He ran a long way. He 

said he was going to the liquor store somewhere, and when I 
looked again Joe Sewell was coming back down the street with Mr. O'Brien. 
The man told us, don't run and at No. 2 ?recinct he said I robbed him, 
and I said I didn't and I said, Mr. O'Brien, are you going to lock me up 
like that, and he said: Shut your mouth, Isaac. 

Q. Now Mr. Byrd, it is your testimony that you never at any time 
struck this Mr. Pollard? A. Inever touched that man. 

THE COURT: Now wait a minute. You cannot summarize his 
testimony. He will have to testify. 

Q. Did you or did you not attempt to take any money from Mr. 
Pollard? A. I didn't take no money from Pollard or nobody else. I 
Gidn't know the man had no money. 

MR. TUCKER: I have no further questions, Your Honor. 

THE COURT: Mr. McLaughlin? 

CROSS-EXAMINATION 
BY MR. MCLAUGHLIN: 

Q. During the month of March 1961, where did you work ? 
A. Well I worked at Mack's Filling Station for awhile, piece work. 

Q. What? A. I worked at Mack's Filling Station for awhile, 
piece work. I hadn't been there too long and they came up with the truck. 
For the last two or three years I have going back and forth on the truck. 


Q. You are the same Isaac Byrd who in 1940 was convicted of 


carrying a concealed weapon, are you not? Right? A, I don't remember 
being convicted but I used the weapon. 

Q. In 1941 you were convicted of two charges of assault? Right? 
A. Yes. 

Q. Are you the same Isaac Byrd who in 1941 was convicted of 
robbery and sentenced to 16 months to four years? A. In ‘41 ? 
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THE COURT: Do you remember, are you the same one? 
THE WITNESS: I was convicted for assault and sent to Lorton, 
yes, sir. 
BY MR. MCLAUGHLIN: 
Q. Are you the same Isaac Byrd who in 1946 was convicted of 
attempted robberty? A. No, sir, attempted robbery ? 
Q. Yes, sir, in 1946? A. No, sir. | 
Q. For assault with intent to rob? A. I was convicted of assault. 
Q. With intent to rob? A. Yes, sir. | 
Q. Now on the night of March 25, you say you were in the company 


of James Williams? A. No, sir, I was never in the company of James 

Williams. I was with Joseph Sewell and Joseph Sewell carried me to 

his house, | 
Q. Carried you to his house? A. Yes, sir. 
@. Now on March 25th, you knew James Williams quite well, 


did you not? A. I know James Williams when I see him. 
Q. You kept referring to him in your testimony as Doc ok: Yes, 
sir, they call him Doc. 
Q. Is that the name that you know him by? Doc? A, Idon't know 
_ the man personally. I don't know you, they call you Mr. Laughlin. 
MR. MCLAUGHLIN: McLaughlin. 

THE WITNESS: Yes, sir. 


Q. You say on this particular night you were at 937 M Street? 


Is that right? A. Yes, Iam not for sure what time it was but I were there. 
Q. And was Williams in that house with you? A, Williams was in 
the house with a lot of people. All of us were in the house together. 
Q. All right then you left the house? Is that right? A. Not Williams 
and IL. | 
Q. Well isn't that the house of Joe Sewell? A. Itis supposed to 
be the house of One~Armed-Bill. 
Q. How about Joe Sewell, does he live in there? A. He sells 
whiskey and wine in there. | 
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Q. All right, let us get out of 937 MStreet. All right while you 
were out of the house of 937 you say you saw Williams standing and talking 
to some man? A. No, sir, I didn't see him. I seen him ata distance. 
They were fighting when I saw him. 

Q. All right, you saw Williams fighting some man? Is that right? 
A. I would say they were fighting. 

Q. You say they were fighting? Were they on the ground? A. They 
were passing licks. 

Q. Well did one of them fall down? A. Each one of them got up. 

Q. Well would you say they were fighting? A. Yes, sir. 

Q. Now will you tell us how you got the blood on your hand ? 

A. I didn't have any blood on my hands. 

Q. Didn't Officer O'Brien at the time when he arrested you? 
A. Didn't he what? 

Q. Didn't he see bloal. on your hands? A. No, sir. 

Q. Didn't he say that you had blood on your hands? A. No, sir. 
The other officer with Mr. O'Brien hit me in my eye. That is where the 
blood came from. 

Q. Well now when you saw Mr. Pollard there was he bleeding from 
the face? A. Idon't know. I never got close enough to him to tell whether 
he was bleeding or not. 

Q. Well now after Officer O'Brien placed you under arrest didn't 
Mr. Pollard talk to you in the presence of Mr. O'Brien? A. No, sir. 

Q. Didn't Mr. Pollard tell you in the presence of Officer O'Brien ? 
A. Ididn't see Mr. Pollard until I got to the Precinct. 

Q. When Mr. O'Brien arrested you how far from Mr. Pollard were 
you? A. When Mr. O'Brien came upon us he was as far as that door from 
us. I pointed out Pollard to Officer O'Brien. He kept saying we. 

Q. You pointed out Pollard to Officer O'Brien? A. He questioned 
me where was Doc Holiday, yes, sir. 

Q. In other words, when Officer O'Brien arrived on the scene you 
didn't talk to Pollard immediately, did you? A. Pollard was down the 
street standing up in a daze. 
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MR, MCLAUGHLIN: All right, that is all, 


THE COURT: Is there anything else? You may step down. 


(The witness left the stand.) 
Does that conclude the Government's case ? 
MR. MCLAUGHLIN: Yes, Your Honor. 
THE COURT: Do both sides rest? 
MR. TUCKER: Yes, Your Honor. 
MR. MCLAUGHLIN: Yes, Your Honor. 


THE COURT: Does either side have any instructions on law you 


would like to submit? 
MR. MCLAUGHLIN: No, Your Honor. 
MR. TUCKER: No, Your Honor, 
THE COURT: All right, the Court will give the general 


Do you wish to proceed, Mr. McLaughlin? 
MR, MCLAUGHLIN: Yes, Your Honor. 


instruc- 


(Counsel made their closing arguments which were reported but 

not transcribed.) | 

THE COURT: All right, we will recess until 1;45. (The Court 

recessed at 12:25 until 1:45 P.M., January 20, 1961.) 
AFTER RECESS 


(The trialwas resumed at 1:45 o'clock p.m. pursuant to 
THE COURT: Now, in this case I am going to submit to 


the recess.) 


jthe jury, 


when they go to the jury room, they will take a copy of the indictment with 


only the second count contained in it. I have had it re-typed. I 


don't think 


that there is any need to send them the first count. The first count should 


not be considered. 


Is there any objection to that on the part of the defense counsel? 


MR. TUCKER: No objection, Your Honor. 


| 
THE COURT: Deleting the first count and just leaving the second 


count in, 
MR. TUCKER: No objection. 
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THE COURT: Now, I think that there are three possible verdicts 
that the jury might render in this case, and I have prepared a form of 
verdict that I shall give to the jury for their convenience. The first is 
not guilty; guilty as charged; or guilty of simple assault, and they are 
the three possible verdicts. 

There is testimony in this case by Williams which would indicate, 
if they believed it, that there wasn't any intent to rob, so that there are 
three possible verdicts they may render. 

Is there any objection by either side? 

MR. MCLAUGHLIN: No, sir. 

MR, TUCKER: No, sir. 

THE COURT: All right, bring in the jury. 

(Thereupon the jury entered the courtroom and the following 
occurred:) 

CHARGE OF THE COURT TO THE JURY 

THE COURT: Now, ladies and gentlemen of the jury, all the evi- 
dence has been introduced in this case on both sides, and it now becomes 
the duty of the Court to instruct you as to the law that should guide you in 
your consideration of the evidence and the determination of your verdict. 

Now, when you go to the jury room, you will take with you a copy 
of the indictment returned by the Grand Jury in this case. Now, the fact 
that a defendant has been indicted by a grand jury does not necessarily 
mean that he is guilty. The purpose of an indictment is simply to inform 
a defendant or accused of the charge or charges that he must meet when 
his case comes on for trial, so that he may obtain a lawyer and prepare 
his defense when it comes to court. An indictment is not be considered 
and should not be considered by the jury as evidence against the defendant. 
It is simply a charge returned by the Grand Jury to enable him to prepare 
his defense, obtain a lawyer, and come into court and defend against the 
charge. 

Now, the indictment in this case, which is drawn under Title 22, 
Section 501 of the District of Columbia Code, charges the defendant with 
assault with intent to commit robbery. 
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So the question naturally arises in your mind: What is an assault? 
Now, an assault is the demonstration of an unlawful attempt by one 
person to inflict immediate injury on the person of another then present. 
Actual physical contact is not, but violence threatened or offered is, an 
essential element. It is frequently defined as an intentional attempt by 
violence to do an injury to the person of another, such as an attempt to 
commit a battery or any threatening gesture showing in itself or by words 
accompanying it an immediate intention coupled with a present ability to 
commit a battery. 
Now, before you can convict the defendant in this case of the charge 
of assault with intent to rob, you must be convinced beyond a reasonable 
doubt from the evidence that the defendant on or about March 25, 1961, did 
make an assault on the complaining witness, Judson A. Pollard, with intent 
by force and violence and against resistance and by putting in fear to take 
and carry away valuable goods and property from the said Judson A, Pollard, 
and that this offense occurred within the District of Columbia on or about 
that date, or that he aided or abetted or assisted the co-defendant Williams, 
who is not on trial before you, in making an assault with the intent to commit 
the crime of robbery. 
So the question might arise in your minds, what do we mean and 
what is meant when we say that he aided, if the evidence indicates that 
he did, and that is for you to determine, that he aided abetted oF assisted 
the other co-defendant in committing this assault with the specific intent 
to commit the crime of robbery. 
I think I can illustrate what I mean by citing a simple example, 


Suppose three or four men get together and either decide to rob a person 
or they decide to rob a bank or a store or a building association or a hotel, 
or whatever it might be, and that by prearrangement the three or four 
people invoived decide, we will say, to rob a bank tomorrow at noon, Let 
us suppose that one man is to furnish the automobile which is to be used 

to transport the three robbers to the bank, and it is agreed among the 

four of them, when they arrive at the bank, one will remain on the outside 
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as what we call a lookout man, another will probably have a gun and will 
go into the bank and go up to the cashier and say: Stick them up; this is 

a holdup; give me your money; and maybe another one will take his place 
in another part of the bank as a lookout man. 

If they have agreed or arrived at a common understanding and 
purpose to commit that specific crime, it makes no difference in the eye 
of the law whether one man stood outside as a guard or watchman or 
lookout man, or whether one went into the bank with the gun and actually 
stole the money, because all of them will be working in concert, and you 
would have to find from the evidence that they all agreed on this plan, and 
so the man on the outside would be what we call a person aiding, abetting, 

and assisting the principal offender, who would naturally be the 
man with the gun on the inside. 

So, likewise, if you find beyond a reasonable doubt that this de- 
fendant in this case and the co-defendant Williams by some common under- 
standing or agreement, and it doesn't have to be in writing, but by their 
actions undertook toi assault this man, the complaining witness Pollard, 
with the specific criminal intent or intent to rob him of whatever property 
he may have had, even though they didn't complete the robbery, if they 
had the intent when they allegedly assaulted this man, if you find that 
the defendant did assault the complaining witness, or that he aided, abetted, 
or assisted the other co-defendant in doing that, if you find that he had the 
specific intent from'all the evidence in the case to rob or assist in robbing 
the complaining witness, he would be just as guilty as the other man, as 
if he actually did the thing himself. If he was there for the purpose of 


aiding, abetting and assisting the co-defendant, he would be just as guilty 


in the eyes of the law, provided you believe that to be true beyond a 
reasonable doubt from the evidence. 

Now, if you find beyond a reasonable doubt that the defendant 
committed the offense set forth in Count 2 of the indictment in any one 
of the ways set forth in that count that would be sufficient and he would 

be guilty under that count. 
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Now, there is another statute which you may consider in connection 


with this case, another law. | 
Section 504 of Title 22 of the District of Columbia Code makes it 
an offense for one to unlawfully assault or threaten another in a menacing 
manner, or in other words, this is commonly called simple assault. 
Now, in connection with the offense that I have just mentioned, 
you must first consider whether or not the defendant is guilty or not guilty 
of the charge as contained in the second count of the indictment. | You may 
consider whether or not the defendant is guilty of simple assault, as I 
have just explained it to you, only if you find that the defendant is not guilty 
under the second count, that is, not guilty of the offense charged therein 
of assault with intent to commit robbery. 
In other words, you cannot find the defendant guilty of both offenses, 
and you can find the defendant guilty of simple assault only if you find him 
not guilty of assault with intent to commit robbery. | 
Now, the law is that every defendant is presumed to be innocent 
of the charge contained in the indictment, and the burden of proof is upon 
the Government to prove him guilty to your satisfaction beyond a reason- 
able doubt. Unless the Government sustains this burden and proves beyond 
a reasonable doubt that the defendant has committed every essential ele- 
ment of the offense charged, then the jury must find him ‘not guilty. 
As I said to you a moment ago, the burden of proof is on the Government 
to prove a defendant guilty beyond a reasonable doubt but not beyond all 
doubt whatsoever. In other words, the Government must prove the de- 
fendant guilty to a moral certainty but not to an absolute certainty. 
Now, as its name implies, a reasonable doubt is a doubt for which 
you can give a reason to yourselves, that is, a doubt which is based on 
reason and not just any whimsical conjecture or some capricious spec- 
ulation. 
I think I can explain to you the meaning of the phrase "reasonable 
doubt" in simple, every-day language. Proof beyond a reasonable doubt 


simply means this: If after an impartial comparison and consideration 
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of all the evidence, in the case, you can say to yourselves that you are 
not satisfied of the defendant's guilt, then you have what is known in law 
as a reasonable doubt; but if after such impartial comparison and con- 
sideration of all the evidence, you can truthfully say to yourselves that 
you have an abiding conviction of the defendant's guilt, such as you would 
be willing to act upon in the more weighty and important matters relating 
to your own affairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt simply means 
that the proof must be such as will result in an abiding conviction on your 
part and in your minds of the defendant's guilt, such as you would be willing 
to act upon in the more weighty and important matters relating to your own 
affairs. 

Now, in determing whether or not the Government has established 
the charge against the defendant, you must consider and weigh the testimony 
of all the witnesses who have appeared before you. You are the sole judges 
of the credibility of the witnesses. In other words, you must determire 
which witnesses to believe and to what extent you believe them. 

Now, in deciding how much weight to attach to the testimony of 


a witness, you may consider the demeanor of the witness on the witness 


stand, his manner of testifying; whether the witness impresses you as 


having an accurate memory and recollection; whether the witness im- 
presses you as a truth-telling individual; and whether the witness has an 
interest in the outcome of the case. All these facts you may consider, 
as well as any other matters which may seem to you to have a bearing on 
the question of whether the witness is telling the truth or telling a false- 
hood. 

- Now, some evidence has been introduced in this case to the effect 
that I think the defendant on one or more occasions in the past was con- 

victed of oneior more violations of law, and likewise, I think the 

co-defendant \.illiams who testified in this case admitted that he had 
some convictions for violating the law, and I have forgotten just what his 
testimony was, but you will remember his testimony. 
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Now, the purpose for which you can receive and consider that 
testimony is this, as Mr. McLaughlin told you in his argument, that that 
testimony is not admitted for the purpose of convincing you, well, just 
because this man committed several offenses before, he necessarily is [ not] 
guilty of this one. That can only be received as going to his credibility 
as a witness. You may elect to believe his story, and you may elect to 
believe the story of Williams, but you have a right in evaluating the test- 
imony of any witness, for the Government or the defendant, to take into 
consideration his past record in determing and deciding in your gwn minds 
how much weight or credibility or credence, in other words, you will place 
in his testimony. That is the only reason for which you can consider that 
evidence. | 

Likewise, the argument made by counsel for the Government and 
counsel for the defendant is not the evidence in this case. The evidence 
in the case is what came from the lips of the witnesses on the witness 
stand. | 

If you should find that any witness in this case, it makes no difference 
whether that witness may be a Government witness or a defense witness, 

has knowingly testified falsely as to any material fact the truth of 
which that witness could not have been reasonably mistaken, then the jury 


is at liberty, if you see fit to do so, to disregard any part of the testimony 


of that witness or you may elect to disregard all of the testimony of that 
witness. | 
Now, you are to base your verdict in this case solely upon the 
testimony which you believe to be true. It is the duty of the Court to make 
known to you the law of the case, and it is your duty as jurors to take the 
law the case from the Court and apply the law of the case to the facts in 
the case. | 
As Lhave stated before, you are the sole and exclusive judges of 
the facts, and you are admonished not to permit your judgment or your 
reason or your intelligence to be swayed by sympathy, prejudice, or 
bias or ill-will against either the Government or the defendant, | You should 
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not be influenced by your feelings or emotions, Your verdict is to be 
reached in accordance with the solemn oath you took that you would well 
and truly try this case and a true verdict render in accordance with the 
evidence and in accordance with the law as given to you by the Court. 

Now, you must consider this matter deliberately and carefully in 
the light of the instructions on the law that I have given you. 

Now, in reaching your conclusion, you must use the same common 
sense and the same approach and the same intelligence that you would 
employ in determining any important matter that you have to decide in the 
course of your own affairs. 

As I said before, an indictment is not evidence against an accused 
and should not be considered by the jury as evidence against the accused. 

Now, in considering the instructions that I have given you you are 
to consider them in their entirety, that is, as a whole. You are not to pick 
out some particular instruction and accentuate that and overlook others, 
but you are to consider them, as I stated, in their entirety. 

Now, when you go to your jury room, you will there elect a fore- 
man or forelady, and your foreman or forelady will then preside at your 
sessions and give each one of you an opportunity to present your views, 


and you should listen to the opinions of your fellow jurors. 


Now, in the event it becomes necessary for the jury during the 


course of its deliberations to send a note or message to the Court for 
any reason whatsoever, please do not indicate in the note how the jury 
stands with respect to the guilt or innocence of the defendant, and also 
please do not say, for example, that the jury stands 10 to 2, or 8 to 4, 
or however they might stand, for acquittal or conviction, because the 

Court will not be interested in how the jury stands in connection 
with their vote. 

Now, remember at all times, of course, that the trial of every 
case is a search for the truth. What you ladies and gentlemen are here 
for is to determine what the facts are, what the truth of this matter is, 
what happened on or about the date alleged in the indictment. After you 
have determined that, you must try to reach a verdict which will do 


justice to your oaths and your consciences as jurors. 
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Now, I have had prepared for the convenience of the jury what we 
call a form of verdict. Whoever the foreman might be will have this before 


him, and we have an original and a copy. You will notice on the top it 
states, Form of Verdict, on the original and copy, and after all twelve of 
you jurors have unanimously arrived at your verdict, then you will notify 
the bailiff, who in turn will notify the Clerk, and your verdict, Whatever 
it might be, must be unanimous, that is, that all twelve of you must agree. 
This form of verdict states as follows: What is your verdict as 
to the defendant Isaac Byrd? | 
Now, we have three separate verdicts. You can only return one 
of the three verdicts. You cannot return all three of them pecaie they 
would be inconsistent. | 
The first verdict you may return, if you see fit to do so under the 
evidence, is not guilty, and the words "Not guilty" are written under that 
line, and all you have to do when you arrive at a unanimous verdict, 
if that be your verdict, is to insert the words in pen and ink or pencil 
above the typed words ''Not guilty." 
If your verdict should be guilty as charged, your verdict will be 
written in on the second line over those words "Guilty as charged." 
If your verdict should be guilty of simple assault, your verdict 
will be written over those words on another line provided for that purpose. 
Then the foreman will sign his name and put in the date. | The fore- 
man upon being questioned by the Clerk as to whether or not the! jury has 
arrived at its verdict will hand the original copy to the Clerk, who will 
hand it to the Court for a few moments, The foreman will keep in his 
possession a copy of this form of verdict, filled in exactly like the original, 
for his own use, if that should become necessary. | 
As I said, your verdict, whatever it might be, must be a unanimous 
verdict determined by all twelve jurors, and it must be either one of the 
three verdicts which you have on the form of verdict. It cannot be more 


than one of the three. 
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Now, will counsel approach the bench? 


(Thereupon counsel approached the bench and the following occurred:) 

THE COURT: Mr. Tucker, before I excuse the alternate jurors, 
do you have any objection to any part of the charge ? 

MR, TUCKER: No, Your Honor, the defendant is satisfied with 
the Court's instructions, 

THE COURT: Do you have any request for further instructions? 

MR. TUCKER: No, Your Honor, none whatever. 

THE COURT: Do you have any objection to the charge? 

MR. MCLAUGHLIN: We are satisfied, Your Honor. 

THE COURT: Or any request for further instructions? 

MR. MCLAUGHLIN: No, Your Honor. 

THE COURT: I think I have covered everything. 

MR, MCLAUGHLIN: I think so. 

MR. TUCKER: Yes, sir. 

THE COURT: Mr. Clerk, you are to give the jury the copies of 
the form of verdict, and the indictment. 

THE DEPUTY CLERE: Yes, sir. 

(Thereupon counsel resumed their places in the court room and 
the following occurred:) 

THE COURT: Now, at this time, before the jury retires, the 
Court will excuse the alternate juror. 

Just a minute, please. The Court wishes to thank the alternate 

juror, and I am sure you know the reason that you were selected, 
that in the event that one of the other jurors became disabled or sick or 
incapacitated, that you would be ready, having heard all the evidence, 
to step into the place of the regular juror. Luckily that has not happened 
in this case, and so'the Court wishes to thank you for the very valuable 
services you have rendered, and you can now return to the Jury Lounge. 

And the jury will now retire to consider the case. 

(Thereupon at 2:08 o'clock p.m. the jury left the court room to 


consider its verdict.) 
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THE COURT: Mr. Tucker, were you assigned to this case? 
MR. TUCKER: Yes, sir. 
THE COURT: Well, the Court wishes to express its appreciation 


to you for the very fine services you have rendered your client. | You have 


done the very best you could in connection with this case. 
MR. TUCKER: Thank you, Your Honor. 
THE COURT: Thank you very much, and the Court also wishes 
to thank Mr. McLaughlin for the very fair manner in which he handled 


the case on his part. 
MR. MCLAUGHLIN: Thank you, Your Honor. 
(Thereupon at 3:45 o'clock p.m, the jury returned to the |court 
- room and the following occurred:) 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 
verdict? | 
THE FOREMAN: We have, sir. | 
THE DEPUTY CLERK: What say you as to the defendant Isaac 
Byrd ? 
THE FOREMAN: Guilty as charged. | 
THE DEPUTY CLERK: Members of the jury, your foreman says 
you find the defendant Isaac Byrd guilty as charged, and that is your verdict 
so say you each and all? | 
THE JURY: Itis 
(There was no answer to the contrary.) 
MR. TUCKER: Your Honor, I would like to have a poll of the jury. 
THE COURT: The jury will be polled. | 
(Thereupon the jury was polled by the Deputy Clerk, and each juror 
announced that his or her verdict was the same as that previously announced 
by the foreman.) 
THE COURT: The jury has been polled. 
I will ask the jurors to return to the jury lounge for further in- 
structions. 


(Thereupon the jury left the court room.) 
THE COURT: This case will be referred to the probation officer 


for the presentence investigation and report. | 
(Thereupon the trial was concluded.) 


[ Filed June 30, 1961] 
JUDGMENT AND COMMITMENT 

On this 30th day of June, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Ernest C. 
Tucker, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of ASSAULT 
WITH INTENT TO COMMIT ROBBERY as charged in count two and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) years to Ten (10) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/_ John J. Sirica 
United States District Judge. 


{Filed July 26, 1961] 
NOTICE OF APPEAL 

Name and address of appellant -- Isaac Byrd, D. C. Jail 
Washington, D. C. 

Name and address of appellant's attorney -- Ernest C. Tucker, 
2000 P Street, N. W. Washington D. C., APPOINTED BY THE 
DISTRICT COURT 

Offense -- ASSAULT WITH INTENT TO COMMIT ROBBERY 


Concise statement of judgment or order, giving date, and any sentence 
SENTENCED, June 30, 1961, To from 3 to 10 years in prison 
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[eee 
Name of institution where now confined, if not on bail -- D. C. Jail, 


Washington, D. C. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above - 
stated judgment. | 


July 7, 1961 /s/ Isaac Byrd | 
Date Appellant 


Attorney for Appellant. 
Appointed by District Court 


[ Filed August 22, 1961] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 


SAINT ELIZABETHS HOSPITAL 
Washington 20, D. C. 


In reply refer to: JHP/MMP 
James Williams | 
August 21, 1961 | 


The Clerk 
Criminal Division 
United States District Court 

for the District of Columbia 
United States Courthouse 
Washington 1, D. C. 


Dear Sir: 
Mr. James Williams (Criminal Number 277-61) was committed 

to Saint Elizabeths Hospital on May 25, 1961, for a period not te exceed 

ninety days, upon an order signed by Judge John J. Sirica, to be examined 

by the psychiatric staff of this hospital. It was further ordered that a 

written report be submitted to the Court regarding the patient's 'mental 

condition, mental competency for trial, mental condition on or about 

March 25, 1961, and causal connection between the mental disease or defect, 

if present, and the alleged criminal act. 
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Mr. Williams' case has been studied since the date of his admission 
to Saint Elizabeths Hospital and he has been examined by several qualified 
psychiatrists attached to the medical staff of Saint Elizabeths Hospital 
as to his mental condition. On August 10. 1961, Mr. James Williams 
was examined and the case reviewed in detail at a medical staff conference. 
We conclude, as the result of our examinations and observation, that James 
Williams is mentally competent to understand the nature of the proceedings 
against him and to consult properly with counsel in his own defense. We 
find no evidence of mental disease existing at the present time nor on or 
about March 25, 1961. He is not suffering from mental deficiency. 

Sincerely yours, 


/s/ Dale C. Cameron, M. D. 
Acting Superintendent 
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QUESTION PRESENTED 


The sole question to be tested by this appeal is 
the propriety of the insistence of the Trial Court in com- 
pelling Appellant to proceed to trial in the absence of an 
essential witness for whom subpoenas had previously been 
issued and the service of which was refused by the Marshal's 
Office and failed to be made by the Assignment Commissioner's 
Office at a time when the witness was in custody in the 


District of Columbia Jail and Workhouse and subject to 


service and whose whereabouts was thereafter unknown to 


this Appellant by reason of his imprisonment, 
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STATEMENT OF THE CASE 

Appellant and another were indicted in Criminal 
Number 277-61 in the Unived States District Court for the 
District of Columbia for the offense of assult with intent 
to commit a robbery on April 17, 1961 (R.4). Because of 
his inability to post bond the Appellant was committed to 
the District of Columbia Jail. 

Appellant entered a plea of not guilty and counsel 
was assigned by the Court to represent him (R.5). Upon 
motion of such counsel a severance and separate trials 
were ordered as to the two persons charged. 


It appears that the case was initially set for 


trial on June 1, 1961. Prior to trial and for reasons 


not material to the determination of this appeal, origi- 


nally appointed counsel moved for leave to withdraw and 
such leave was granted, On the same date new counsel was 
assigned to represent the Appellant and the case was reset 


for trial on June 13, 1961. 


On June 8, 1961, counsel for Appellant moved for 


the issuance of subpoenas for four witnesses, one of whom 
was Levi Shuler (R.11). The address given for said Shuler 
was Workhouse, Occoquan, Virginia. Said Shuler was in fact 
at that time incarcerated in the District of Columbia Jail 
and Workhouse at Occoquan, as was the Appellant. 

A subpoena addressed to witness Shuler was taken by 
counsel for Appellant to the Marshal's Office for service upon 
the said witness, The Marshal refused to accept the same ap- 
parently feeling that 1t was the province of the Assignment Of- 
fice of the District Court to arrange for the appearance of per- 
sons so incarcerated. The subpoena was then taken by counsel to 
the Assignment Office of the District Court where such counsel 
was advised that no subpoena was necessary to insure the produc~ 
tion of such witness and that the Assignment Office would order 
his production at trial, 

Levi Shuler was, the records indicate, released 
from jail on June 10 so that when the case was called for 
trial on June 13 he was no longer within the control of 
the Assignment Commissioner's Office of the District Court, 

On June 13 Appellant's case was called for as- 
Signment to a trial judge, at which time his counsel ad- 
vised the court that an essential witness, Levi Shuler, 
for whom a subpoena had been issued, was not in court. 

Judge David A. Pine, the assignment judge, made inquiry 
as to the reason for the non-appearance of Shuler, and 
continued the case for one week, until June 20, to permit 
service SE a subpoena upon him, Such a subpoena was in 
fact issued with three alternate addresses, all of which 
were obtained from the Jail records, and all of which ap- 


peared to be erroneous; and the subpoena was not served; 


On June 20 the case was again called for trial 


and a continuance again requested by reason of the con- 
tinued absence of Shuler, Judge Pine refused to grant 
further continuance (R.17-18) and the case was assigned 
to Judge John Sirica for trial over protest of the Appel- 
lant who insisted his rights were being prejudiced by 
reason of the non-appearance of an essential witness. 
Application for a continuance was renewed prior to trial 
before Judge Sirica and again refused (R.18). In the 
course of the trial, a further attempt to delay the trial 
in order to obtain the attendance of Shuler was made but 
again the court rejected 1t(R.34). 

The Appellant was found guilty (R.63) and was 
sentenced on June 30, 1961 (R.64) in the custody of the 
Attorney General, to a term of from three to ten years 
imprisonment, which conviction and sentence are the sub- 


ject of the instant appeal. 


SUMMARY OF ARGUMENT 

While the granting or denial of a continuance 
for the purpose of locating a witness 1s:'normally a mat- 
ter addressed to the sound discretion of the Court, due 
regard in the exercise of such discretion to the ability 
or lack of it of the Appellant to search out and locate 
witnesses should be considered and where it appears, as 
here, that the production of the witness was within the 
control of the Court at a time when his production was 
initially requested, the failure to produce him, due to 
inaction on the part of the arms of the Court, constitutes 


such an injury to the Appellant as amounts to a denial of 


an inherent constitutional right. Under such circumtances 
4t was incumbent upon the Court to exercise its discretion 
with extreme liberality to the Appellant, thus compensating 
him for the inexcusable failure or lack of action on the 
part of the Court's own officials. The failure of the 
Court in this case to grant a reasonable continuance under 
the circumstances constitutes an abuse of discretion and 


a violation of Appellant's fundamental rights. 


ARGUMENT 

While wide latitude must be granted to a trial 
court in the allowance or denial of a continuance of a 
trial for the purpose of securing the attendance of wit- 
nesses, yet the action of the court must ever be measured 
by the yardstick of the Constitutional guarantee of a 
fair trial. And where an analysis of the personal situa- 
tion of a defendant, his dependence on the processes of 
the court, his inability to "shift for himself" are such 
that elementary justice clearly bespeaks the need for 
further opportunity to produce an essential witness, the 
failure of the court to make that opportunity available 
oversteps the bounds of discretion and invades the area 
of the arbitrary. 

One of the important guarantees of fair trial, 
as provided in the Sixth Amendment, is that an accused 
person shall enjoy the right "to have compulsory process 


for obtaining witnesses in his favor". This right includes 


a reasonable time in which to procure witnesses; and the 


refusal of the court to grant a continuance so as to 


permit the summonsing of a witness has been held to con- 


The trial court, however, was advised of this situa- 
tion, and, we submit, became thereby charged with the obliga-_ 
tion of correcting the wrong committed by its servants. By 
this time the essential witness had been discharged from the 
custody of the Court and was no longer available at the twist 
of a telephone's dial. The subpoena, so eaBbily to be served 
when issued, now led to blind alleys and wrong addresses. 

The refusal of the Court to compensate for Appel- 
lant's predicament, Court imposed, by the allowance of a 
reasonable time to locate and summons the newly freed prisoner, 


was repugnant to the very concept of fairness and justice. 


Rather than resist a continuance, the Court should have, in 


recognition of the situation in which Appellant had been 
placed, been vigilant to exercise every power within its 
command to expunge the stain upon the linen of its officials. 
As a bare minimum it should have granted a reasonable con- 
tinuance of sufficient duration to permit Appellant's counsel 
full opportunity to ascertain the whereabouts of the missing 
witness and to arrange for his attendance in Court. 

The record discloses that the witness was essential. 


His absence was materially prejudicial to Appellant. 


CONCLUSION 
Appellant's right, to a fair trial, was denied. 


The conviction should be reversed, 


Respectfully submitted 


Irving B. Yochelson 


Court-appointed Attorney for 
Appellant 


